July 27, 2022
RE: Docket No. FDA-2021-N-1349 for “Tobacco Product Standard for Menthol in Cigarettes”
To Whom It May Concern:
The Sentencing Project respectfully submits comments on the proposed Tobacco Product
Standard for Menthol in Cigarettes. The Sentencing Project is a research and advocacy
organization that advocates for effective and humane responses to crime that minimize
imprisonment and criminalization of youth and adults by promoting racial, ethnic, economic, and
gender justice.
We oppose the proposed FDA ban on menthol cigarettes because it is a continuation and
deepening of the War on Drugs. The War on Drugs demonstrates the failures of criminalization
as a public health response: over fifty years after the War on Drugs began overdoses have
reached an all-time high. 1 Criminalization does not halt substance use, it stigmatizes it, forces
people into riskier patterns of use, compels individuals to rely on the illicit market for their
supply, and raises the risk of exposure to contaminated or adulterated substances.2
A ban on menthol cigarettes would perpetuate the harms of the War on Drugs and deepen racial
disparities in policing and contribute to the increased criminalization of communities of color.
The profound individual and public health harms associated with racially disparate law
enforcement and incarceration have the potential to outweigh any potential public health benefits
of menthol cigarette prohibition. We urge the FDA to instead embrace a harm reduction
approach.3
The FDA seeks to ban menthol cigarettes because they are preferred by Black individuals, with
the goal of reducing racial health disparities. Black Americans smoke fewer cigarettes and tend
to start at a later age than white Americans, but experience more adverse health consequences4 –
a disparity that reflects factors beyond menthol cigarette usage, such as barriers to accessing
healthcare and poverty.5
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An FDA ban would, in effect, criminalize the sale and distribution of menthol cigarettes under
federal, state, and local laws, while failing to address the other drivers of disparate health
outcomes. Instead Black individuals would bear the brunt of ensuing law enforcement
interactions and sanctions, which themselves have a negative health impact. 6
The potential human toll of increased policing in Black communities to enforce criminal laws
banning the unlicensed sale of tobacco products, which would include all menthol cigarette sales
under an FDA ban, is apparent. In 2014, the New York Police Department alone made 581
arrests for the sale of untaxed cigarettes, including “loosies.” 7 One of those arrests was Eric
Garner, who was killed by a police officer who placed him under arrest for selling loose
cigarettes and fatally strangled him using a prohibited chokehold. 8 A menthol cigarette ban only
raises the risk of similar future police encounters and violence.
Black communities have long been exploited and targeted by the tobacco industry – from historic
enslavement to aggressive marketing today. A menthol ban would do little to hold the tobacco
industry accountable for that exploitation or to repair harm. Instead it would expose those
victimized by the tobacco industry to the risk of criminalization. We urge the FDA to reconsider
this proposed ban and instead develop a strategy to improve health outcomes for Black cigarette
users rooted in harm reduction.
Sincerely,

Amy Fettig
Executive Director
The Sentencing Project
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