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FELONY MURDER:
An On-Ramp for Extreme Sentencing

In San Joaquin County, California in 2010,
19-year-old Emmanuel Mendoza helped
lure a robbery victim to a location where a
masked accomplice waited with a firearm.
When a struggle with the victim over the
firearm ensued, Mendoza’s accomplice fired
afatal shot. Although Mendoza did not have a
weapon and the killing had not been planned,
he was convicted of felony murder with
special circumstances, and automatically
sentenced to life without parole (LWOP)." The
person who killed the victim in his case was
convicted of manslaughter and received a
parole-eligible sentence. In prison, Mendoza
ended his gang affiliation and mentored
others to do the same, earned a GED and
associate degree, embraced his faith, and
has been an active father to his three children.
In 2026, he will graduate from Sacramento
State University with a bachelor's degree
in Communications. “I understand that at
the end of the day someone lost their life,”
Mendoza says. “Our plan that night wasn't
to kill anyone. | can't take it back. But | also
feel that it was a huge injustice to not be
given an attempt at freedom.”? Mendoza has
been unsuccessful in his challenges to his
conviction even though California has limited
the circumstances under which people who
did not kill can be convicted of murder.
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EXECUTIVE SUMMARY

Murder typically refers to an intentional killing.
But “felony murder” laws hold people like
Mendoza liable for murder if they participated in
certain felonies, such as a robbery, that resulted in
someone’s death. These laws impose sentences
associated with murder on people who neither
intended to kill nor anticipated a death, and even
on those who did not participate in the killing. As
such, they violate the principle of proportional
sentencing, which is supposed to punish crimes
based on their severity. These excessively punitive
outcomes violate widely shared perceptions of
justice. With one in six people in U.S. prisons
serving a life sentence, ending mass incarceration
requires bold action to reduce extreme prison
terms such as those prescribed for felony
murder.® These laws run counter to public safety,
fiscal responsibility, and justice.

Although other countries have largely rejected the
felony murder doctrine, 48 states, the District of
Columbia, and the federal government still use
these laws. The only two states that do not have
felony murder laws are Hawaii and Kentucky.
Seven states require some proof of intentionality
regarding the killing to consider it murder,* though
the use of a gun—or mere knowledge of a co-
defendant’s gun use—satisfies this requirement
in some jurisdictions.® In any case, all felony
murder laws use the underlying felony to either
a) treat as murder a killing that would not have
otherwise been considered murder, or b) increase
the gradation of murder, such as from second to
first degree.



This report evaluates the legal and empirical
foundation, and failings, of the felony murder rule,
profiles impacted individuals, and highlights recent
reform efforts in 13 jurisdictions. Key findings include:

1. Felony murder laws widen the net of extreme
sentencing and are counterproductive to public
safety.

+ For felony murder convictions for adults, 10
states and the federal system mandate LWOP
sentences, 11 states mandate LWOP in some
cases, and 18 states and Washington, DC make
LWOP a sentencing option. Five states permit
or require a virtual life sentence of 50 years or
longer forsome orall felony murder convictions.®
About half of U.S. states allow executions of
people convicted of felony murder.”

* In Pennsylvania and Michigan, one quarter of
people serving LWOP were convicted of felony
murder as of 2019—over 1,000 people in each
state. In 2026, Pennsylvania’s State Supreme
Court invalidated mandatory LWOP sentences
for this offense.®

* Felony murder laws have not significantly
reduced felonies nor lowered the number of
felonies that become deadly.

* The extreme prison sentences associated with
felony murder laws add upward pressure on the
entire sentencing structure.

+ Felony murder laws spend taxpayer dollars
on incarcerating people who no longer pose a
danger to the community and divert resources
away from effective investments that promote
public safety.

2. Felony murder laws have particularly adverse
impacts on people of color, young people, and
women.

* In Pennsylvania in 2020, 80% of imprisoned
individuals with a felony murder conviction
were people of color and 70% were African
American.’
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* Felony murder laws ignore the cognitive
vulnerabilities of youth and emerging adults
by assuming that they recognize the remote
consequences of their own actions—and those
of others in their group. In Pennsylvania, nearly
three-quarters of people serving LWOP for
felony murder in 2019 were age 25 or younger
at the time of their offense, as were over half of
Minnesotans charged with aiding and abetting
felony murder in recent years.®

+ An exploratory survey in California found that
72% of women but only 55% of men serving
a life sentence for felony murder were not the
perpetrators of the homicide.” The California
Coalition for Women Prisoners reports that the
majority of their members convicted of felony
murder were accomplices navigating intimate
partner violence at the time of the offense and
were criminalized for acts of survival.’?

3. Existing reforms must be expanded to achieve
justice.

+ Since 1980, Michigan has required a minimum
culpable mental state of wanton disregard for
life for felony murder convictions. Despite this
reform, the number of Michiganders imprisoned
for felony murder was comparable to that of
Pennsylvania, prior to its 2026 court ruling, and
where no such mental state requirement exists.

» ReformsinColorado,lllinois,and Massachusetts
have not been applied retroactively to provide
relief to people sentenced under the old law.
Pennsylvania's State Supreme Court did not
decide whether its ruling was retroactive, and
paused additional action on its ruling to give the
legislature an opportunity to enact alternative
sentences.

+ Reforms in most states, including Minnesota
and Pennsylvania, do not apply to people who
were charged with felony murder but pled down
to other crimes with lengthy sentences.



The Sentencing Project and Fair and Just Prosecution
recommend that all U.S. jurisdictions repeal felony
murder statutes. In the interim, reforms to felony
murder laws should at a minimum include: eliminating
death and LWOP as sentencing options; protecting
minors and emerging adults from the felony murder
rule; ending accomplice liability; creating meaningful
intent requirements for the killing itself; narrowing
predicate offenses that can trigger a felony murder
charge; and tackling racial disparities in enforcement.
Prosecutors can be leaders in these reform efforts.
The model policy memo included in Appendix 1 sets
forth recommended changes prosecutors can put
in place to address these concerns and achieve just
results.
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I. INTRODUCTION

When a person’s commission, or attempted commission, of a felony unintentionally results in someone’s death,
the felony murder doctrine allows them to be punished as if they had committed an intentional homicide. Similarly,
when a person participates in a felony in which their partner in the offense intentionally kills, without their prior
knowledge or consent, the felony murder law allows them to also be punished for murder. As this section will
show, felony murder laws vastly expand the imposition of extreme sentences; have particularly adverse impacts

on people of color, young people, and women; and are counterproductive to public safety.

MARIE SCOTT

Marie Scott was an incarcerated writer, peer
facilitator, legal aid assistant, and advocate for
children with incarcerated parents. After being
sentenced to LWOP at age 19 in Philadelphia
County, Scott received a gubernatorial
commutation and was released at age 72. In
1974, Scott was convicted of felony murder for
acting as a lookout in a gas station robbery, during
which her co-defendant killed a station attendant.
A survivor of childhood abuse, Scott developed a
substance use disorder at a young age. During the
time of the robbery, she was under the influence
of pills given to her by her co-defendant, which
impaired her ability to make rational decisions.
She had no prior knowledge that her co-defendant
would kill the attendant.™

During her 56 years of incarceration, Scott

transformed her life through education and mentorship. Scott completed paralegal training,
earned her associate degree in sociology, and authored a bill calling on state agencies to study
the needs of children with incarcerated parents. She was a petitioner in a case challenging
Pennsylvania’s mandatory LWOP sentences for felony murder, for which The Sentencing Project

submitted an amicus brief.™

In prison, Scott was the editor of COPING, a newsletter for children with incarcerated parents, and
a peer facilitator for people in drug and alcohol treatment. Her years of advocacy and education
helped her to grow and reflect on her life. On her personal transformation, Scott noted, “I started
studying myself and why | came to prison. It was that time in my life that | began facing and
taking responsibility for what | had actually done to come to prison.”’™ Scott said her motivation
to fight for justice comes from her daughter, Hope, and Scott’'s own hope of breaking the cycle of
intergenerational incarceration. In January 2026, she embraced Hope and her grandson for the first

time outside of prison walls.
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A. Scope of the Problem

Only two states, Hawaii and Kentucky, do not have
felony murder laws. Seven other states require some
proof of a culpable mental state vis-a-vis the killing
specifically—not merely the underlying felony—to
charge an individual with murder.’® But some courts
have deemed the use of a firearm, or awareness
of a co-defendant’s planned use, as meeting this
standard. Forty-one states, the District of Columbia,
and the federal government, then, have strict liability
felony murder laws—they do not require any evidence
of intentionality towards the killing."’

Although national data on the number of people
imprisoned with felony murder convictions have
not been compiled, this information is known for a
handful of jurisdictions. Specifically:

* Pennsylvania was one of 11 states that
mandated an LWOP sentence for all adults
convicted under its felony murder rule until 2026.
In 2019, 1,166 Pennsylvanians were serving
LWOP for felony murder—accounting for nearly
one-quarter of the state's LWOP population.®
In 2026, Pennsylvania's State Supreme Court
invalidated mandatory LWOP sentences for this
offense.’

* Michigan courts have required evidence of
a culpable mental state relating to a killing
to establish felony murder since 1980.%
But, as discussed in Section lll, the state’s
broad interpretation of this requirement and
mandatory LWOP sentencing has resulted in
over 1,000 Michiganders serving LWOP for
felony murder convictions in 2019—over one-
quarter of the state’s LWOP population. In 2019
alone, the state convicted 35 people of felony
murder.?!

« Approximately half of California's LWOP
population was convicted of felony murder.??
California is among 11 states that mandate
LWOP for certain felony murder convictions.z

* In Minnesota, one-third of individuals
incarcerated for murder in 2021 were convicted
under the felony murder doctrine.?*
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* Missouri admitted 28 people to its prisons with
a felony murder conviction in 2020, reaching a
total of 159 people imprisoned for this offense.?

+ Among the 185 people Washington, DC
sentenced to 24-plus years in prison between
2010 and 2019, 30 were sentenced for a felony
murder conviction; this included three LWOP
sentences.?® It is unclear in how many of
these cases prosecutors pursued this charge,
instead of intentional murder, because they
lacked evidence to prove the culpable mental
state requirement. The District is one of 19
jurisdictions that make LWOP a sentencing
option for certain felony murder convictions.

Because fighting a felony murder charge
at trial can seem impossible, people are
incentivized to accept plea deals for other
crimes carrying still-lengthy sentences out

of proportion to their actual offense.

The number of people impacted by the felony murder
rule is not limited to those convicted under the
law. In two separate cases from the 1970s—Maine
vs. Anderson and State vs. Corbitt—courts stated
that the purpose of the felony murder rule was to
provide prosecutors with "flexibility and efficiency”
in obtaining plea deals.?” Prosecutors still use felony
murder charges to incentivize plea deals to lesser
offenses: a felony murder conviction carries a heavier
sentence and its absent or weak mental state (mens
rea) requirement helps the government to secure a
murder conviction at trial.? Because fighting a felony
murder charge at trial can seem impossible, people
are incentivized to accept plea deals for other crimes
carrying still-lengthy sentences out of proportion to
their actual offense. Many young people accept plea
deals to avoid transfer to the adult criminal legal
system.?



FIGURE 1. Sentencing Laws for Felony Murder, 2026

. LWOP is mandatory minimum for all felony murder
convictions for adults

. LWOP permitted for certain felony murder convictions

No felony murder law

. LWOP mandated for certain felony murder convictions

. LWOP is not a sentencing option for felony murder

Note: Delaware, Massachusetts, Michigan, New Hampshire, New Mexico, North Dakota, and Vermont have mens rea requirements
related to the killing in a felony murder charge. In California, felony murder convictions are limited to those who killed, people who
intended to kill and assisted the person who killed in the lethal act, and accomplices who acted with reckless indifference to human
life and were major participants in the underlying felony. In Minnesota, felony murder convictions for accomplices are limited to
those who intended to kill and those who were major participants in the underlying felony and acted with extreme indifference to
human life. Arkansas’s felony murder law requires “extreme indifference to the value of human life” but the courts have described
this as a requirement not of the defendant’s mental state, but of the circumstances that they set in motion. These states permit or
require a virtual life sentence of 50 years or longer for some or all felony murder convictions: Alabama, Alaska, Kansas, and Texas.
Life sentences in Tennessee require 60 years of imprisonment before release consideration See also Appendix 2.

B. Racial Bias

While national figures are unavailable, data from
several jurisdictions reveal that people of color—
especially Black people—are disproportionately
represented among those with felony murder
convictions. In Pennsylvania, four of every five
imprisoned individuals with a felony murder
conviction were people of color in 2020, and 70%
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were African American.®® In Cook County, lllinois,
eight out of 10 people sentenced under the felony
murder rule between 2010 and 2020 were Black.?' In
Ramsey and Hennepin Counties, Minnesota, where
St. Paul and Minneapolis are located, respectively,
people of color accounted for 80% of second-degree
felony murder convictions between 2012 and 2018.%2
Statewide, just over half (54%) of those with felony
murder convictions in Minnesota were Black and 10%



were American Indian or Alaskan Native in 2021.%3 In
Missouri, felony murder is among the top 20 offenses
for which Black individuals were imprisoned in 2020,
but not so for the non-Black population.®*

Deeply concerning racial disparities in
prosecutors’ use of discretion—in decisions
about which homicides to prosecute as
felony murder and how many people
to charge as co-defendants—directly

disadvantages people of color.

Bias and inequities that exist both within and
beyond the criminal legal system drive these racial
disparities. Deeply concerning racial disparities in
prosecutors’ use of discretion—in decisions about
which homicides to prosecute as felony murder
and how many people to charge as co-defendants—
directly disadvantages people of color.?®* An analysis
of felony murder convictions in Ramsey and
Hennepin Counties identified “racially inequitable
charging practices”: for white defendants, felony
murder convictions often represented an opportunity
to plead down from more serious charges, whereas
for defendants of color, felony murder convictions
often represented the most serious charge.*® In
California, prosecutors have been more likely to bring
murder charges under the “special circumstances”
law—which includes felony murder and imposes a
mandatory minimum sentence of LWOP—against
people of color or in cases involving white victims.*’
Tragically, the fact that Black Americans have been
3.5 times as likely as white Americans to be killed by
the police exacerbates racial injustice in states where
people can face felony murder charges when police
kill their co-defendants.®®

Structural racism also drives the over-representation
of people of color among felony murder convictions
in that African Americans are more likely to live
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in concentrated urban poverty, producing higher
rates of violent crime among people who live
there.®® Fully eliminating these disparities requires
a host of strategies, including equalizing access to
quality public schools, steady employment, high-
quality medical care, stable housing, and political
representation.

C. Impact on Women

Because felony murder laws impose

identical sentences on individuals

regardless of their role in the crime, they
can produce especially unjust punishments
for women whose criminalized acts are

coerced by intimate partners.

In the small number of states for which data are
available, felony murder convictions fuel LWOP
sentences among women. In Michigan, 57 of the
203 women serving LWOP in 2020 were convicted
of felony murder.*® In Pennsylvania, 40 of the 201
women serving LWOP in 2020 were convicted of
felony murder.*

Because felony murder laws impose identical
sentences on individuals regardless of their role
in the crime, they can produce especially unjust
punishments for women whose criminalized acts
are coerced by intimate partners. According to the
California Coalition for Women Prisoners, the majority
of their members convicted of felony murder were
accomplices navigating intimate partner violence
at the time of the offense and were criminalized
for acts of survival.#> An exploratory survey of 82
women serving a life sentence for felony murder in
California in 2018 found that 72% were not the actual
perpetrators of the homicide.*® In contrast, among
their 411 male counterparts who were surveyed, only
55% had not committed the killing.



D. Criminologically Unsound

The extreme lengthy sentences associated with felony
murder laws do not align with evidence on how to
promote public safety. Lengthy sentences keep people
imprisoned long after they pose a public safety risk, do
little to deter future crimes, and divert resources from
more effective investments in public safety.

Extreme sentences imprison people who have aged
out of their crime-prone years. The age-crime curve is
a longstanding and well-tested concept in criminology,
depicting the proportions of individuals in various
age groups who are engaged in criminalized activity.
Arrest trends between 1980 and 2010 reveal that for
a range of offenses, including robbery and murder,
criminal offending peaked around the late teenage
years and began a gradual decline in the early 20s.*
Because people generally age out of crime, those who
have been imprisoned for violent crimes and have
served lengthy sentences are among the least likely to
recidivate when released from prison.*® Indeed, studies
of recidivism rates among those who have served
extreme sentences for serious crimes, including in
California,** Michigan,*” and Maryland,*® reveal that
they have been imprisoned long past the point at
which they pose an above-average public safety risk.*
And yet in Pennsylvania, for example, 58% of those
imprisoned with felony murder convictions in 2020
had already served over 20 years and 28% had already
served over 30 years.*°

Long sentences also fail to effectively deter crime. As
Daniel Nagin, professor at Carnegie Mellon University
and a leading national expert on deterrence has written:
“Increases in already long prison sentences, say from
20 years to life, do not have material deterrent effects
on crime.”' Long sentences do little to discourage
crime because most people do not expect to be
apprehended for a crime, are not familiar with relevant
legal penalties, or commit crime with their judgment
compromised by substance use or mental health
problems.? And as Berkeley Law professor Jonathan
Simon has noted, many violent acts are responsive to
situational factors and circumstances, necessitating a
broader approach to crime prevention.
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FELONY MURDER AND DETERRENCE

“The primary justification offered for
the contemporary felony-murder rule is
deterrence,” writes lowa College of Law
professor James Tomkovics.** However,
researchsuggeststheselaws areineffective.
For example, a study of felony murder rates
from 1976 to 1987 found that executions for
felony murder, and their televised coverage,
had no significant impact on felony murder
rates.® In a working paper, University of
Chicago Law School professor Anup Malani
found that the felony murder rule did not
significantly reduce the number of deaths
during a felony, based on a regression
analysis of state-level homicide and arrest
data between 1970 and 1998.% A legal
studies thesis from UC Berkeley on felony
murder laws nationwide during this period
also found no significant and consistent
correlation between these laws and rates of
crime or crime-related deaths.>

Some researchers even suggest that
the felony murder rule “distorts marginal
deterrence incentives”: while it is impossible
to deter an unintentional act, immediately
after an accidental death does occur, people
who may face a felony murder charge may
have greater incentive to kill witnesses
in order to avoid detection.’® Likewise,
SUNY law professor and leading expert on
felony murder Guyora Binder concludes
that, “by eroding the law’s moral authority
and obscuring its commands, undeserved
punishment [under the felony murder rule]
may therefore provoke more crime than
it deters.”® The extent to which felony
murder rules promote crime is unclear—
but it is clear, as Arizona State University
law professor Michael Serota explains,
that available evidence does not support
the policy justifications typically offered in
support of felony murder laws.*°



Finally, any public safety gains from extreme
sentences come at a high financial cost. The high
cost of imprisoning people into old age should be
evaluated alongside more effective investments
in public safety, such as creating universal access
to effective treatment for substance use disorders
and mental health care, and reducing economic and
political barriers to economic stability and prosperity.
Increasingly, organizations advocating on behalf of
crime survivors are recommending tackling the root
causes of crime to prevent future victimization.®

After reviewing international trends, this report
examines four forms of injustice resulting from
felony murder laws:

1. Erasing the distinction between unintentional
and intentional homicides.

2. Imposing extreme sentences on young people
with diminished culpability.

3. Imposing extreme sentences on accomplices
who did not intend to cause a homicide.

4. Bringing murder charges based on less serious
felonies and for killings committed by third
parties.

Il. INTERNATIONAL AND
COMPARATIVE LAW

International and foreign laws and practices can
help to shape U.S. laws. A global perspective on
the “evolving standards of decency that mark
the progress of a maturing society” has at times
informed understandings of the Eighth Amendment
of the U.S. Constitution, which bars cruel and
unusual punishment®? and calls for proportionality
in sentencing.®® Global trends reveal that U.S. felony
murder laws are anomalous and that the extreme
sentences that they often impose are cruel and
unusual.

Foreign jurisdictions increasingly recognize felony
murder laws as violating the fundamental principles
of justice and of proportionality.®* The United
Kingdom, where the felony murder rule originated
and subsequently spread to other Commonwealth
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Global trends reveal that U.S. felony murder
laws are anomalous and that the extreme
sentences that they often impose are cruel

and unusual.

countries and the United States, abolished felony
murder starting as early as 1957.%° Other countries
followed suit in the 1960s, including the Republic
of Ireland, Antigua and Barbuda, Barbados, and
Tuvalu.®® In 1990, the Canadian Supreme Court also
eliminated felony murder, underscoring “the principle
of fundamental justice that subjective foresight
of death is required before a conviction for murder
can be sustained,” which, in the Court’s opinion, is
necessary to “maintain a proportionality between
the stigma and punishment attached to a murder
conviction and the moral blameworthiness of the
offender.”®” Under these circumstances, extreme
sentences for felony murder are especially suspect
under international human rights law. The European
Court of Human Rights (ECtHR) has reasoned that
LWOP sentences for felony murder require closer
scrutiny because they are more likely to be grossly
disproportionate due to the lessened culpability in
such cases.%®

LWOP sentences are exceedingly rare in most parts
of the world. Only four countries in Latin America,
and 10 in Europe, allow LWOP, and most of them
use it sparingly.®® Of the 193 United Nations member
states, 155 ban LWOP sentences. For example, in
addition to having no felony murder laws, Germany
does not sentence its residents to LWOP or death,
and for all but 0.01% of prison sentences the
maximum sentence length is 15 years.”® Germany’s
crime rates are at their lowest level in 30 years, and
only 4% of people re-offended with crimes “serious
enough to be given an unsuspended prison sentence”
within a three-year period after either being released
from prison or given a non-custodial sanction.”” Many



other countries view extreme sentences as cruel and
unusual, even in cases of intentional murder.”2 If the
U.S. were to follow global norms, it would—at the very
least—conclude that LWOP and death sentences for
felony murder violate the protections of the Eighth
Amendment.

Ill. FELONY MURDER'’S FOUR FORMS
OF INJUSTICE

A. Erasing the Distinction Between
Unintentional and Intentional Homicides

By converting certain unintentional killings into
murders, felony murder laws violate the principle of
proportional sentencing. “Proportionality has been a
requirement of every mainstream normative theory
of punishment since the Enlightenment” writes the
National Research Council, noting that the United
States has been neglecting the principle since the
rise of mass incarceration.”? The U.S. Supreme
Court’s application of the Eighth Amendment requires
that “punishment for crime should be graduated
and proportioned to [the] offense.””* Proportional
sentencing is relevant when distinguishing between
homicides, based on factors such as whether the act
was provoked or done in self-defense and whether it
was done with intent—the focus of this section.

Proportional sentencing plays a role in “reinforcing
norms, clarifying values, or reassuring the public,”’®
and is supported by public opinion about criminal
penalties. Research conducted when U.S. crime rates
were near their peak levels, in the early 1990s, by Paul
Robinson and the late John Darley, professors of law
at the University of Pennsylvania and of psychology
at Princeton University, respectively, revealed that
while survey respondents supported giving people
who unintentionally killed during a felony a greater
sentence than just for the felony, they did not support
a punishment as severe as that imposed for murder.”®
The American Law Institute notes that proportionality
is “ubiquitous” in legislative statements on the
purposes of criminal sentencing.”” The Institute
recommends a “proportionality constraint” for
sentencing, suggesting that legislatures and courts
“render sentencesinall cases withinarange of severity
proportionate to the gravity of offenses, the harms
done to crime victims, and the blameworthiness of
offenders.””® This principle is intended to ensure the
fairness and efficacy of criminal penalties, and to
help end mass incarceration by leveling down some
penalties.

TABLE 1. Homicide Sentencing Laws in Select States, 2026

Michigan* Washington, DC California*
Sentence for first-degree 25 years to life, LWOP, or
LWOP LWOP
murder death**
30 years to i
Sentence for felony murder LWOP y 25 years to life, LWOF, or
LWOP death**

* In Michigan, felony murder convictions now require, at minimum, proof of wanton disregard for life. In California, felony
murder convictions are limited to those who killed, people who intended to kill and assisted the person who killed in
the lethal act, and accomplices who acted with reckless indifference to human life and were major participants in the

underlying felony.
** California has a moratorium on the death penalty.
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The felony murder rule equates many unintentional
killings with intentional, premeditated ones, obviating
the need to prove intentionality for a murder
conviction.” “The rationale of the [felony murder]
doctrine,” according to Wayne LaFave, emeritus law
professor at the College of Law at the University of
lllinois, “is that one who commits a felony is a bad
person with a bad state of mind, and he has caused
a bad result, so that we should not worry too much
about the fact that the fatal result he accomplished
was quite different and a good deal worse than the
bad result he intended.”®® Pennsylvania is among
a handful of states that classify felony murder
convictions as second-degree murder.®” But this
offense carried the same prison sentence as for
first-degree murder: life without parole, until this was
invalidated by the State Supreme Court in 2026.

Without meaningful assessments of intentionality
to consider a killing murder, nearly all states blur
the line between negligent and reckless killings and
those committed purposely. Even some efforts to
require a mental state (mens rea) requirement have
maintained the underlying injustice of felony murder,
as discussed below.

“The rationale of the [felony murder]
doctrine is that one who commits a felony
is a bad person with a bad state of mind,
and he has caused a bad result, so that we
should not worry too much about the fact
that the fatal result he accomplished was
quite different and a good deal worse than
the bad result he intended.”

- Wayne LaFave
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1. Two Approaches to Establishing a Culpable Mental
State: Michigan and California

Michigan has treated felony murder as first-degree
murder and mandated an LWOP sentence for it since
the 19th century.?? In 1980, the Michigan Supreme
Court decided in People v. Aaron that going forward,
only individuals who demonstrated a culpable mental
state with respect to the killing could be convicted
of felony murder. The Court listed three levels of
culpable mental states as equal under the law: “the
intention to Kkill, the intention to do great bodily harm,
or the wanton and willful disregard of the likelihood
that the natural tendency of defendant’s behavior
is to cause death or great bodily harm” (emphasis
added).®® Kahla Crino, currently the Appellate Chief
in the Ingham County Prosecutor’s Office, explained
that this change brought about more fairness in the
state’s felony murder law. But prosecutors have found
this third prong to be relatively easy to establish.
Indeed, Michigan’s justices foresaw that the change
would not significantly alter case outcomes, writing:
“From a practical standpoint, the abolition of the
category of malice arising from the intent to commit
the underlying felony should have little effect on
the result of the majority of cases. In many cases
where felony murder has been applied, the use of the
doctrine was unnecessary because the other types of
malice could have been inferred from the evidence.”®

The mental state standard for second-degree murder
in Michigan is that a person has “consciously created
a very high degree of risk of death to another with
knowledge of its probable consequences.”®> However,
the felony murder law allows prosecutors to convert
such killings, which permit sentences of a discrete
number of years in prison and the possibility of
parole, into first-degree murder, which still mandates
LWOP:2¢ Crino illustrated this with an example of an
armed robbery case: “If we assume that the getaway
driver knew that guns would be involved, that the plan
was to use those guns to facilitate a robbery, and that
knowing that, they agreed to do it, then there would



be no legal constraints” to pursue a felony murder
charge against the driver.®” As she acknowledged,
“felony murder is alive and well in Michigan.”® Yet
she did acknowledge that treating people the same
regardless of their level of intent “doesn’t necessarily
mean that that's the most just result."®

The American Law Institute’s 1980 Model Penal Code
similarly recommends elevating a killing to murder if
it was “committed recklessly under circumstances
manifesting extreme indifference to the value
of human life.”®® Although the Code rejects an
unqualified felony murder doctrine for “its essential
illogic,” it offers “a concession” to facilitate proving
recklessness.’” The Code offers that participation in
certain felonies can serve as a presumption—albeit a
rebuttable one—that a killing was done recklessly, and
can therefore qualify as murder. As criminologists
Franklin Zimring and Gordon Hawkins have pointed
out, this proposed presumption “rests on no more
secure a basis than the discarded [felony murder]
rule.”? The authors of the Code acknowledged the
reform would likely cause little change.®® Michigan’s
experience suggests that the Code’s language would
not end the injustice of felony murder.

In contrast, California’s Supreme Court revised the
standard for felony murder for accomplices in 2015,
to state that they must be guilty of being a major
participant with reckless indifference to human life,
and has ruled that knowing participation in a crime
when a co-defendant is armed is insufficient.®
Additionally, California appellate courts have ruled
that reckless indifference to human life means
that the person’s recklessness must be displayed
in the killing itself, not in the underlying felony. In
other words, a court or jury must assess a person’s
“individual responsibility for the loss of life, not just
his or her vicarious responsibility for the underlying
crime."?®
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“DEPRAVED HEART MURDER”

U.S. criminal laws typically treat negligent
and reckless killings as manslaughter, a
less serious crime than murder, which is
generally done purposely or knowingly.
Felony murder laws are not the only
way that certain accidental, negligent,
and reckless killings are treated as
murder. The legal concept of “depraved
heart murder” can also convert an
unintentional  killing into  murder.
“Depraved heart murder” often requires
a demonstration of extreme indifference
to human life through conduct that
“carries with it a very high risk of death”—
unlike the predicate felonies for a felony
murder charge which overwhelmingly do
not result in someone’s death.® While
felony murder is often classified as first-
degree murder, “depraved heart” murder
is generally considered second-degree
murder and carries a lesser sentence.”’
Courts can make unjust classifications
when distinguishing between a reckless
killing that would be manslaughter and
an extremely reckless killing that would
be “depraved heart” murder.*®



2. Related Reforms

U.S. jurisdictions are a long way from treating
unintentional killings committed during felonies
differently from intentional murder. However, two
recent reform efforts relating to felony murder are
worth noting:

+ The Pennsylvania Supreme Court held in March
2026 that mandatory LWOP sentences for felony
murder convictions violate the state’s prohibition
of “cruel punishments.” The landmark ruling
found that these sentences are disproportionate
to the culpability of convicted individuals,
lack penological justification, and concluded:
“Ultimately, we find that the mandatory
sentencing scheme for second degree murder
poses too great a risk of disproportionate
punishment, and, thus, find it to be cruel.”*® The
Court did not decide whether its ruling was
retroactive, and paused additional action on
its ruling for 120 days to give the legislature an
opportunity to enact alternative sentences.

+ The Supreme Judicial Court of Massachusetts
prospectively narrowed the state’s felony murder
law in 2017 by requiring evidence of malice
regarding the killing itself—either intent to kill or
to cause grievous bodily harm, or an intent “to
do an act which, in the circumstances known to
the defendant, a reasonable person would have
known created a plain and strong likelihood that
death would result."’® But as in Michigan, this
reform is not retroactive and may prove to be a
weak restriction given that juries can infer malice
from factors such as the use of a dangerous
weapon.'”’

B. Imposing Extreme Sentences on Young
People with Diminished Culpability

The application of the felony murder rule againstyouth
and emerging adults results in lengthy sentences
that fail to account for the significant differences
in neurobiology, psychology, and maturity between
young people and adults. These laws assume that all

13 FELONY MURDER: AN ON-RAMP FOR EXTREME SENTENCING

people should recognize the remote consequences of
their own actions and those of others in their group,
and they often sweep young people into adult penal
systems. Research across several fields suggests
that the “cognitive vulnerabilities” of young people
make them particularly at risk of felony murder
charges.’?

Young people up to age 25 often act impulsively,
viewing the negative consequences of their actions
as accidental, whereas adults can more easily
foresee the impact of their conduct.’® Due to their
susceptibility to peer pressure, adolescents are also
more likely to engage in group crimes than adults,
which increases their risk of being charged with
felony murder.’* Legislators and prosecutors have
yet to align felony murder laws with these facts.
Consequently, Human Rights Watch estimated that
in 2008, a quarter of the 2,484 people nationwide
serving LWOP sentences for crimes committed under
age 18 had been convicted of felony murder.’® In
Pennsylvania, 73% of people serving LWOP for felony
murder in 2019 were age 25 or younger at the time of
their offense.’® In Minnesota, 57% of those charged
with aiding and abetting felony murder between 2010
and 2019 had been in this age group.'”

Recent reforms in criminal law increasingly reflect
scientific understanding of adolescent development.
Over the last two decades, the U.S. Supreme Court
has affirmed the scientific evidence linking maturity
with brain development by abolishing the death
penalty for minors (Roper v. Simmons, 2005), barring
juvenile-life-without-parole (JLWOP) sentences for
non-homicide crimes (Graham v. Florida, 2010), and
ending all mandatory JLWOP sentences including for
homicides (Miller v. Alabama, 2012)."% Since 2012,
32 states and the District of Columbia have updated
their laws for people who commit murder under age
18, with many states banning JLWOP for all minors.™®®

Given that adolescent brain development continues
into the mid-20s, when people are still learning to
control their impulses, resist peer pressure, and
understand the consequences of their actions,?



states including Washington, California, Oregon,
and New Jersey have enabled some individuals
between ages 18 and 25 to be held in youth rather
than adult correctional facilities.”” Texas has
operated a “Youthful Offender Program” since
1997 that includes people up to age 20."2 In 2018,
California expanded eligibility for specialized youth
parole hearings to people under the age of 26 at the
time of their offense.”” Washington, DC’s Second
Look Amendment Act, which became law in 2021,
allows people who committed crimes under the age
of 25 to petition for resentencing after 15 years of
incarceration.’ In 2021, Washington State’s Supreme
Court overturned the automatic LWOP sentences of
two individuals for murders committed at ages 19
and 20, ruling that judges must consider a defendant’s
youthfulness in sentencing.””® The Supreme Court
of Michigan has also prohibited mandatory LWOP
for those under age 21 and the Supreme Court of
Massachusetts has made both mandatory and
discretionary LWOP sentences unconstitutional for
this age group.’® All of these advances underscore
the need to revisit felony murder laws, especially as
applied to young people

1. The Supreme Court Has Restricted, but
Not Ended, JLWOP for Felony Murder

The U.S. Supreme Court has begun to recognize the
harms of JLWOP. Ruling in favor of individualized
rather than mandatory JLWOP, the Court held in
Miller v. Alabama (2012) that youth matters in felony
murder sentencing. In Jackson v. Hobbs (2012), a
companion case to Miller, the Supreme Court held
that the sentencing of 14-year-old Kuntrell Jackson
to mandatory JLWOP—for participating in a robbery
during which a co-defendant killed a store clerk—
violated the Eighth Amendment. The Court noted that
Jackson neither killed nor intended to kill, and that
his age may have influenced his risk assessment and
willingness to participate in the robbery. However, the
Court has yet to use this reasoning to categorically
ban JLWOP sentences for felony murder, as some
states have done, or to exempt young people from
these laws, as recommended by many experts.'"”
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In Graham vs. Florida (2010) the Supreme Court
established that youth defendants who did not
kill or intend to kill have a “twice diminished moral
culpability” (due to their age and their not having
killed) and are therefore less deserving of extreme
punishment.”® Public opinion on this issue aligns
with this perspective, according to sources such
as a 2009 Michigan survey showing reluctance to
prosecute youth who did not kill for felony murder
as adults.m® Justice Steven Breyer referenced this
reasoning in his concurring opinion in Miller, joined
by Justice Sonia Sotomayor, arguing that youth with
homicide convictions who did not kill or intend to kill
should not receive discretionary JLWOP sentences.
The felony murder law’s transfer of intent from the
underlying felony to the killing is inappropriate for
a minor, he wrote, because “the ability to consider
the full consequences of a course of action and to
adjust one’s conduct accordingly is precisely what
we know juveniles lack capacity to do effectively.”'?°
But for now, the Supreme Court has not banned the
imposition of JLWOP sentences for felony murder.’

2. Related Reforms

Several jurisdictions have enacted or proposed
reforms to felony murder laws as they apply to young
people:

« In 2013, North Carolina lawmakers eliminated
JLWOP sentences for felony murder and granted
resentencing hearings for people convicted of
felony murder as minors.’?? Florida also passed
legislation in 2014 automatically entitling
minors convicted of felony murder to review for
sentences longer than 15 years.’?

* In 2020, the Oregon Court of Appeals ruled
that for minors convicted of felony murder,
mandatory sentences of life with the possibility
of parole after 25 years were unconstitutional,
applying this decision retroactively.'*

« The Childhood Offenders Rehabilitation and
Safety Act (H.R. 2908), introduced by Rep. Karen
Bass in 2021, would eliminate the application of
the felony murder rule to minors at the federal
level.’?5



Although these reforms have been restricted to
people under the age of 18 at the time of their crime,
criminologists Rolf Loeber and David Farrington have
recommended that the minimum age at which young
people can be referred to adult court be raised to
21 or 24.* Emerging adults experience continued
psychosocial development, and have many of
the same cognitive vulnerabilities as minors that
diminish their culpability. Based on these similarities,
emerging adults should be included in measures that
seek to end or restrict the application of the felony
murder rule to young people.

C. The Disproportionate Punishment of
Accomplices

JAMIE MEADE

Jamie Meade was 19 years old when he was sentenced to life without
parole after being convicted of aiding and abetting a felony murder
in Michigan in 1993. Under the influence of marijuana and alcohol,
Meade and his co-defendant planned to rob an acquaintance, but
his co-defendant’s gun accidentally discharged and killed the victim.
Meade was aware that his co-defendant had a weapon. Meade
received a gubernatorial commutation in 2025, after serving over 30
years behind bars. His co-defendant was convicted of lesser offenses,
including assault and weapons charges, and served 10 years.'”’

During his incarceration, Meade earned a Bachelor of Arts from Adams State University. He also
pursued an MBA from the same institution, as well as a Master of Divinity from the Chicago
Theological Seminary.

Many people, including the judge who sentenced Meade, the now-retired Third Circuit Court of
Michigan Judge Sharon Tevis Finch, supported his release. In her 2020 support letter for Meade
to the Michigan Parole Board, Judge Finch noted, “If | were sentencing today, had discretion, and
was not bound by the mandatory sentence, | probably would have sentenced him to no more than
his co-defendant ... and Mr. Meade would have walked out of prison 15 years ago.”'?® Judge Finch
continues to meet regularly with Meade since his release as he struggles to overcome the barriers
that his conviction creates, from securing employment to qualifying for health insurance.
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Once someone is found guilty of being an accomplice
to the underlying felony, they can also be found
guilty of felony murder, and very often, be subject
to the same punishment as the person who killed,
regardless of their level of intent or involvement in
the killing. Neither public opinion nor experts support
this overcriminalization. Robinson and Darley’s
polling in the 1990s found that in a hypothetical case
of a negligent killing that occurred in the course of a
robbery, the American public supported making the
accomplice’s sentence one-third that of the person
who killed.'? Mock juror experiments, which simulate
trial conditions to study juror decision-making,
also demonstrate strong public support for lesser
sentences for individuals captured under accomplice
liability.”® Some crime survivors and their advocates
have also echoed these views. According to Bobbi
Holtberg, executive director of the Minnesota Alliance
on Crime (MAC), a coalition of victim/survivor service
organizations, most of MAC’s member organizations
support repealing Minnesota’'s aiding and abetting
felony murder doctrine, and applying this reform
retroactively. She reported that victims’ loved ones
were unhappy with the harsh punishment applied
to those who aided and abetted their loss, and that
they had a “strong preference” for holding “principal
actors principally accountable.”™

Accomplice liability has also been widely critiqued in
scholarship for holding all parties equally culpable,
regardless of their level of participation or intent to
assist in the convicting offense.’® This approach
contrasts sharply with third-party liability in tort cases,
where courtsundergo a strictanalysistodeterminethe
level of connection between the defendant’s actions
and the harm caused and the foreseeability of that
harm before assigning liability.’* Compared to tort
law, felony murder laws can more readily hold people
responsible for the acts of others, when the standard
for assessing fault should in fact be higher, given the
more significant consequences. Scholars are also
skeptical of the punishment structures attached to
most types of accomplice liability statutes, which
apply blanket liability to an individual for meeting
the definition of “accomplice” rather than assigning
proportionate punishment based on the degree of
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participation or of harm caused.® Evidence also
suggests that these features of accomplice liability
perpetuate the use of guilt by association, which
has been linked to reinforcing biases and fostering
disparate treatment against communities of color.’™
Finally, as discussed earlier, accomplice liability for
felony murder laws has resulted in especially unjust
sentences for women and youth.™®

1. Deeply Concerning Use of the Death
Penalty for Felony Murder Accomplices

Today, approximately half of U.S. states allow death
sentences for unintentional killings under felony
murder laws.’™” The Supreme Court, in Enmund v.
Florida (1982), acknowledged the disproportionality
of capital punishment statutes for accomplices,
finding that the death penalty violated the Eighth and
Fourteenth Amendments unless the defendant killed,
attempted tokill, orintended that akilling take place.’®
On this point the Court noted that “American criminal
law has long considered a defendant’s intention—and
therefore his moral guilt—to be critical to ‘the degree
of [his] criminal culpability,” and concluded that it was
unconstitutional to assign punishment that did not
match the culpability of the accused.’® However, the
Court loosened these restrictions in Tison v. Arizona
(1987), allowing the death penalty to apply in broader
circumstances where an individual acted as a major
participant in the underlying felony and demonstrated
reckless indifference to human life.”* Since 1985,
at least two dozen people have been executed for
participating in a felony during which a co-defendant
committed homicide.” The ongoing ability to use the
death penalty in these circumstances underscores
the dire need for change.

2. Related Reforms

Some states allow individuals to raise an affirmative
defense against a felony murder charge.’? Typically
to successfully assert such a claim, the accused
must demonstrate that they (1) did not commit the
killing; (2) were not armed with a dangerous weapon;
(3) reasonably believed that no other participant was
armed; and (4) reasonably believed that no other



* Colorado lawmakers removed two of the
conditions required for a successful affirmative
defense claim for felony murder charges in
2021, allowing more individuals to meet the
requirements for this defense.’ The reform also
reclassified felony murder from first to second
degree murder, reducing the mandatory sentence
from life without parole to a sentence of 16 to
48 years for all participants, allowing judges the
discretion to determine appropriate punishment.

participant intended to engage in conduct likely
to result in death or serious bodily harm.'* This
helps to limit the circumstances that can result in
a conviction for felony murder. However, under this
system, charges are still brought and the onus falls
to the accused to prove this defense. Broader recent
reforms include:

* California passed SB 1437 in 2018, dramatically
redefining felony murder for accomplices.

Now, to be convicted as an accomplice to
felony murder an individual must have either
intended to kill and actually participated in the
lethal act, or been both a “major participant” in
the underlying felony and acted with “reckless
indifference to human life” in the killing.** The
law provides a process for those convicted
under the old definition of felony murder to apply
to be resentenced. If the prosecutor cannot
prove that what they did meets the definition of
murder under today’s law, a successful applicant
is resentenced to the underlying felony. SB
775, passed in October 2021, extends relief to
individuals who pleaded guilty to manslaughter
to avoid a felony murder conviction under the
old definition.™ California has also introduced
SB 300 to require that if someone did not kill, the
prosecutor must prove that the accomplice had
the intent to kill in order to obtain an LWOP or
death sentence.#¢
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However, this did not apply retroactively. Signing
the bill into law, Governor Jared Polis explained:
“The person who did the murder should do the
most time.”’*® In 2018, Polis's predecessor,
John Hickenlooper, commuted Curtis Brooks'’s
mandatory JLWOP sentence for a felony murder
conviction at age 15. Brooks had been in a
group that robbed and killed someone, but he
did not kill and did not intend for the killing to
occur.™?

Minnesota amended its murder statute in 2023
so that accomplices who did not intend to Kill
could not be convicted of first-degree felony
murder and only those who were a “major
participant” in the underlying felony and acted
with extreme indifference to human life could
be convicted of second-degree felony murder.
Those convicted under old law could petition for
relief, but not those who faced these charges but
pled to other crimes.™



D. The Most Egregious Felony Murder Laws

JONATHAN MILLER

In 1998, fifteen-year-old Jonathan Miller
was convicted in Georgia of felony murder,
aggravated assault, and aggravated battery
for the death of thirteen-year-old Josh
Belluardo."™? Miller was initially charged with
aggravated battery, after hitting Belluardo in
the back of the head and striking and kicking
him on the ground, which put him in a coma.
Upon Belluardo’s death, Miller was indicted
for first-degree murder, tried as an adult, and
sentenced to automatic life in prison with the
possibility of parole after 14 years. During
trial, Miller's defense argued that Miller
had no intent to kill Belluardo, attempting
to lower the charges to involuntary
manslaughter, which carries a sentence of
1-10 years in prison. A medical examiner
also testified that the punch that resulted in
Belluardo’s death had a 1-in-2,300 chance
of rupturing the blood vessel that caused
his brain to bleed.’™ After his sentencing,
Miller told reporters, “I'm not a murderer ... |
don't see myself as a murderer ... 'm a good
kid, but | just made a few mistakes in my
life.”1% In 2002, Miller's lawyers appealed
to the Georgia Supreme Court to reverse
the conviction and order a retrial. Although
the Court rejected their argument, in his
concurring opinion Justice Robert Benham
stated: “I cannot help but believe that as we
treat more and more children as adults and
impose harsher and harsher punishment,
the day will soon come when we look back
on these cases as representing aregrettable
era in our criminal justice system.”’®® In
2026, Georgia’s Supreme Court agreed to
assess the constitutionality of Miller's life
sentence.®®
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While the felony murder rule is widely criticized for
unduly expanding murder liability, some people have
offered principled support for the broader rule, such
as law professor Guyora Binder.’” Yet there are
iterations and applications of the law that are so
far-reaching that even those legal thinkers consider
them overreach. These instances include statutes
that allow felonies such as burglary, drug distribution,
and assault to serve as the basis for felony murder
convictions.

1. Murder Charges Based on Burglary,
Drugs, and Assault

Felony murder laws exaggerate the risk of homicide
related to felonies in general, and thus the extent
to which a person participating in those felonies
should have anticipated that death would occur.
For example, a study of Chicago in the early 1980s
found that approximately 0.6% of reported robberies
resulted in homicide.’® The California Supreme Court
has held that a “garden-variety armed robbery”—one
involving the use of a gun—does not involve a grave
risk of death.™ Yet the problem with describing a
crime like robbery as “inherently dangerous” pales in
comparisonto describing crimes such as burglary and
drug distribution in this way. While robbery typically
involves taking something directly from someone by
threatening or using force, burglary typically involves
entering a building without permission to commit a
felony. Binder points out that the mortality rate for
reported burglaries is less than 0.02%.'° Treating
burglary as inherently dangerous is especially
problematic, he argues, in cases that lack aggravating
factors that create foreseeable danger, such as using
a weapon or knowingly burglarizing a dwelling that is
inhabited. Binder recommends that the 25 states and
the federal system that included burglary as a basis
for felony murder charges in 2012 repeal this part of
their statutes.’®

Binder recommends similar changes to the laws of
the 12 jurisdictions that included drug offenses as



a predicate felony for felony murder at that time.®?
Death is not a foreseeable consequence of sharing or
selling drugs because drug use overwhelmingly does
not result in death.'®® Binder recommends that drug
offenses not be considered predicate felonies for
felony murder charges because “drug offenses do not
inherently involve violence, coercion, or destruction,
and because their dangers are so variable and context
specific.”14

Basing a felony murder conviction on crimes such
as aggravated assault poses another problem:
doing so inappropriately allows all crimes of assault
that inadvertently result in death to be treated as
intentional murder. Since many intentional murders
begin with an assault, allowing this crime to serve as
the underlying felony for felony murder would make
it unnecessary for prosecutors to ever prove that
a killing was intentional. Many states prevent this
outcome through a “merger doctrine,” which excludes
felonies that are integrated into the act of killing from
serving as the basis for felony murder charges, or by
requiring that predicate felonies have an independent
purpose from the killing. States that allow felony
murder charges based on aggravated assault include
Georgia, Minnesota, Montana, Ohio, Washington, and
Wisconsin, which enumerate aggravated assault as a
predicate felony, and Delaware, Missouri, and Texas,
which do not enumerate predicate felonies and have
rejected merger rules.™®

In rare instances, prosecutors in states that lack the
merger doctrine have used their expansive felony
murder laws to bring elevated murder charges
against officers for unjustified killings.’®® For
example, Minnesota police officer Derek Chauvin was
convicted of second-degree murder for killing George
Floyd, in what was considered an unintentional killing
that occurred amidst an assault.’® As Greg Egan,
a Ramsey County, Minnesota, public defender and
adjunct law professor at Mitchell Hamline School of
Law, has acknowledged: “I've called at the very least
for a merger limitation and yes, as much as | hate
to say it, that limitation would've prevented the top
count against Derek Chauvin if Minnesota, like many
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other states, had adopted a merger limitation.”'® But
officers can still be held accountable for unjustified
killings if these states were to narrow or eliminate
the felony murder rule. In Minnesota, for example,
Chauvin would remain liable for aggravated assault
and the two other charges brought against him:
third-degree murder for a “depraved mind” killing and
second-degree manslaughter—though both of these
would carry a lesser sentence than the 22 1/2 years
that he received. As Ekow Yankah, law professor at
Benjamin N. Cardozo School of Law, has explained,
“we have to be very conscious of the bargain we're
making"” by retaining overly broad felony murder rules
for their rare application to police officers who Kkill
unjustly.’®®



2. Convicting Others for Killings
Committed by Police, Victims, or
Bystanders

TEVIN LOUIS

In 2012, 19-year-old Tevin Louis was charged
with felony murder. The deceased was his
friend, Marquise Sampson. The person
who pulled the trigger was Officer Antonio
Dicarlo.

After the two teenagers robbed a gyro
shop, Officer Dicarlo and his partner chased
Sampson for a quarter mile before Dicarlo
shot him in the shoulder, chest, and back.
While Dicarlo claimed that Sampson pulled
out his gun, the body camera footage of
the shooting was obscured: it only showed
Sampson holding his waistband, not a gun.™°
Louis was convicted of first-degree murder
for his friend's death as well as robbery. He
was found guilty of each, and sentenced to
52 years in prison. Appealing his case, Louis
acknowledged: “I'm not perfect. But | don't
deserve this."1"

Dicarlo, an officer with over 20 misconduct
complaints on his record since 2000,
including for improper use of a weapon,'’?
was praised for his actions. Then-Chicago
Mayor Rahm Emanuel gave him a 2013
Superintendent’s Award for Valor. According
to an investigation from the Chicago Reader,
Louis’s case was one of at least 10 in Cook
County between 2011 and 2016 in which
killings by Chicago police and Cook County
sheriff’s officers resulted in felony murder
charges for residents. If lllinois’s 2021 reform
narrowing the scope of the felony murder law
were to be applied retroactively, Louis might
have a chance at resentencing. Louis’s case
echoes similar cases across the country that
shift blame from police to civilians, including
in Alabama, Arizona, Ohio, and Oklahoma.'”®
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Tevin Louis’s case is an example of another type of
felony murder over-reach: reliance on the proximate
cause rather than the agency theory of responsibility
fordeath. Thisallowsthe members of agroup engaged
in a felony, such as the robbery Louis participated in,
to be convicted of murder when someone outside
of their group, such as a police officer or victim,
kills. These statutes enable prosecutors to shift
blame for excessive police use of force to members
of the victim's group—disproportionately against
Black Americans.’* Referencing some of the most
egregious instances and applications of the felony
murder doctrine, law professor Guyora Binder has
written: “If the felony murder doctrine is designed
to produce results like these, it should indeed be
abolished.””®

“If the felony murder doctrine is designed to
produce results like these, it should indeed
be abolished.”

- Guyora Binder

A majority of states rely on the agency rule for
felony murder, holding people responsible for killings
committed by co-defendants in the underlying felony
(those who acted as “agents” of the person carrying
out the felony).’”® But in states with only a proximate
cause rule, people engaged in a felony can be
convicted of felony murder for a killing committed by
third parties if it can be characterized as a foreseeable
result of their action.’”



FIGURE 2. Where People Can Face Felony Murder Charges for Killings by Police, Victims, or Bystanders

Proximate Cause Theory

Sources: G. Binder (personal communication, October 21, 2021); Jefferson v. State, 276 S.W.3d 214, 223 (Ark. 2008).

Overall, 14 states with felony murder laws have
rejected agency rules and require only proximate
causation, including such populous states as Texas,
Florida, New York, Ohio, and Georgia.'”® In these
states, Binder notes, “We see a continuing pattern of
prosecutors using such felony murder laws to shift
blame from police to suspects, often Black suspects,
for police violence.” '7° An investigation in lllinois—
where the law has changed but not retroactively—
foundthatapolice officer was the shooterin morethan
half of the 38 cases where people remain imprisoned
for a killing committed by someone outside of their
group, a conviction no longer permitted under current
law.180

The DC Criminal Code Reform Commission notes
that only in a handful of states is it impossible to
make the death of a person who participated in the
underlying felony, like Marquise Sampson, into a
felony murder charge.’® The Rhode Island Supreme
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Court, for example, has held that if the defendant’s
actions “foreseeably produced” the fatal injury, they
can be convicted of felony murder even if the victim
was an accomplice.'®

3. Related Reforms

* lllinois and Colorado’s legislatures amended
their laws in 2021 to prevent people engaged
in a felony from being held criminally culpable
for deaths caused by people outside of their
group, though neither reform was applied
retroactively."® |llinois’s reform was motivated by
the high-profile “Lake County Five” case in which
prosecutors in Lake County initially charged five
Black teenagers with murder as adults when a
friend in their group was shot and killed by an
elderly white homeowner for allegedly trying to
steal a car from his driveway.®*



IV. RECOMMENDATIONS

A. Ending the Injustice of Felony Murder
Laws

The Sentencing Project and Fair and Just Prosecution
recommend that lawmakers repeal felony murder
statutes and punish these crimes as their constituent
parts—often a felony and an unintentional killing.
In the absence of this broad overhaul, several more
specific reforms are needed to narrow the felony
murder rule, advance public safety, and address a
troubling cause of mass incarceration and racial
disparities in the criminal legal system. The reforms
included below should apply not only to people
who will face prosecution in the future, but also
retroactively to those already convicted. Many,
but not all, of these changes will require state and
federal legislative action, although some can be put
in place immediately by elected prosecutors and/
or courts and other justice system leaders, on their
own accord. Elected prosecutors can lead the way in
advancing these reforms by implementing the model
policy included in Appendix 1.

1. Jurisdictions should eliminate the most extreme
sentences—death and LWOP—for felony murder,
and ensure that felony murder convictions
result in less harsh punishment than intentional
murders.

2. Jurisdictions should eliminate application of the
felony murder law to predicate offenses that
have an extremely low risk of death, including
robbery, burglary, and drug law violations.
Assault should not serve as a predicate felony, to
avoid extending murder liability to unintentional
killings. Also, killings by people who were not
involved in the commission of the felony, such
as by a police officer or victim, should not subject
the individuals committing the offense to felony
murder charges.8®

3. Prosecutors should address charging and plea
practices that exacerbate racial and ethnic
disparities, such as expansive charging of
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accomplices and unjustifiably unfavorable plea
offers to people of color. Prosecutors can also
play a role in eliminating racial disparities by
supporting policies that build prosperity and
stability in communities of color, such as by
expanding access to health care (including
mental health care and effective drug treatment),
reducing the broad scale and negative impact of
low-level criminal convictions, and addressing
underemployment, low wages, and affordable
housing.

. Jurisdictions should repeal the felony murder

rule for accomplices as well as for youth and
emerging adults. Accomplices have a lower
level of culpability and young people have a
weaker grasp of the potential consequences of
their criminal activity, making their felony murder
convictions doubly unjust. At a minimum,
jurisdictions should narrow accomplice liability
to major participants in the underlying felony who
acted with reckless indifference to human life in
the killing. In addition, prosecutors and courts
should consider evidence that accomplices
are acting under coercive control, as seen in
cases involving people who are threatened with
intimate partner violence, sexual violence, and
human trafficking.

5. Jurisdictions should institute meaningful intent

requirements for a killing to be considered
felony murder, assessing the defendant’s mental
state with respect to the killing itself, not to
the underlying felony offense. Terms such as
extreme recklessness or wanton disregard for life
should be statutorily defined and applied in such
a way as to substantially narrow felony murder
convictions such as by requiring more than the
use of a dangerous weapon, or knowledge that
a co-defendant was armed. At a bare minimum,
all jurisdictions should allow for an affirmative
defense to felony murder for those who did
not commit the killing; were not armed with a
dangerous weapon; and believed that no other
participant intended to engage in conduct likely
to result in death or serious bodily harm.



6. Jurisdictions should allow judicial review of
sentences for people who pled to lesser crimes
because they were threatened with murder
sentences under overly expansive felony murder
laws.

B. Addressing Past and Future Sentencing
Excesses: A Broad Vision for Change

Fair and Just Prosecution and The Sentencing Project
view ending the injustice of felony murder laws as
part of a broader effort to end mass incarceration
and better invest in strategies proven to promote
public safety. Two key elements of this effort include
limiting the imposition of extreme sentences on
the front end and reconsidering previously imposed
lengthy sentences, including through opportunities
for second chances after years of imprisonment.

The Sentencing Project, in coalition with other
organizations, recommends limiting maximum prison
termsto 20 years, exceptin unusual circumstances.8
Achieving this goal requires reforming front-end
sentencing laws and practices. At the federal
level, former President Joe Biden and Attorney
General Merrick Garland supported the abolition of
mandatory minimum sentences, a reform endorsed
by the American Bar Association and the NAACP
Legal Defense and Educational Fund.™” In January of
2022, New York District Attorney Alvin Bragg enacted
a policy to prohibit life-without-parole-sentences, and
cap determinate sentences at 20 years."®

Over 60 reform-minded elected prosecutors and
law enforcement leaders working with Fair and Just
Prosecution have called for second look legislation,
and several prosecutors’ offices have launched
sentence review units charged with looking back
and remedying past unjust sentences. In 2021,
over 40 elected prosecutors joined in a statement
issued by Fair and Just Prosecution calling for office
policies whereby no prosecutor is permitted to seek
a lengthy sentence above a certain number of years
(for example 15 or 20 years) absent permission from
a supervisor or the elected prosecutor.’® The joint
statement also notes:"™°
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Changing presumptions in this way and
making clear that these sentences should be
reserved for the unusual and extraordinary
case can have a significant impact moving
forward by aligning the U.S. with the starting
point around sentence length in place in
other countries, and also move us away
from the ramp up of mass incarceration
seen over past decades.

The Sentencing Project and Fair and Just
Prosecution also recommend instituting a second-
look and automatic sentence review process within
a maximum of 10 years of imprisonment, with a
rebuttable presumption of resentencing.’ Over
60 reform-minded elected prosecutors and law
enforcement leaders working with Fair and Just
Prosecution have called for second look legislation,
and several prosecutors offices have launched
sentence review units charged with looking back and
remedying past unjust sentences.'? Victim advocacy
and service organizations in jurisdictions including
Washington, DC, and New York have also supported
these reforms.™



V. Appendices

Appendix 1. Model Felony Murder Policy for
Prosecutors’ Offices

This model policy for a prosecutor’s office presumes
a jurisdiction in which felony murder lacks any
additional mens rea requirement. However, an office
within a jurisdiction with a mens rea requirement
would also benefit from implementing many of these
guidelines. For example, even within jurisdictions with
a mens rea requirement, chief prosecutors should
consider implementing policies restricting the use
of mere possession of a firearm to prove malice.
In addition to implementing the below guidelines,
prosecutors’ offices should audit past charging and
plea practices to identify racial and ethnic disparities,
as well as collect racial and other demographic data
prospectively to monitor and correct disparities in
charging and sentencing practices. Likewise, offices
should seek or consent to sentence modifications
for defendants who received sentences inconsistent
with these guidelines. Ultimately, chief prosecutors
committed to reform should seek legislative reform
to abolish felony murder laws or, at the very least,
introduce a mens rea requirement for felony murder of
at least reckless indifference.

A. The following guidelines apply for the purposes
of charging, plea offers, trial, and sentencing
recommendations.

B. Defendants shall not be either charged with felony
murder or prosecuted under a felony murder theory
of liability if at least one of these factors applies:
1. The underlying felony offense involves a low risk

of death. Such underlying offenses include, but
are not limited to, robbery, burglary, drug law
violations including sale, and assault without a
deadly weapon.

2. The defendant is 25 years of age or younger.

3. The decedent's death is proximately caused
by an individual who is not involved in the
commission of the underlying felony, including
instances in which the decedent’s death is
caused by a responding law enforcement
officer.
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4. The underlying felony is committed without
reckless indifference to human life.

C. In addition to the above requirements, accomplices
to the underlying felony shall not be charged with
felony murder or prosecuted under a felony murder
theory of liability unless the state can prove all of
these conditions beyond a reasonable doubt:

1. The accomplice had the intent to kill.

2. The accomplice was a major participant in
the underlying felony and acted with reckless
indifference to human life in the killing.

3. The accomplice was not acting under coercive
control, including but not limited to contexts of
intimate partner violence, sexual violence, and
trafficking.

D. For the purposes of this policy, neither the mere
possession of a firearm nor the knowledge that
a co-defendant was armed suffices to prove that
the defendant acted with reckless indifference to
human life.

E. All plea offers or sentence recommendations over
10 years in prison in cases wherein the defendant
is either charged with felony murder or prosecuted
under a felony murder theory of liability must
receive executive approval by the chief prosecutor
or a senior supervisor. In addition, plea offers and
sentence recommendations in all cases in which
the defendant is charged with felony murder or
prosecuted under a felony murder theory of liability
shall meet two conditions:

1. The sentence to be recommended will not
exceed 20 years if felony murder or homicide
prosecuted under a felony murder theory of
liability is the top count of the indictment.

2. The disposition to be recommended will reflect
principles of proportionality by being lower
than comparable offers and recommendations
for similarly situated defendants charged with
malice murder.

F. Individuals previously sentenced to 20 years or over
in prison on felony murder charges and based on a
felony murder theory of liability should be reviewed
by the office’s Sentencing Review Unit.™*



APPENDIX 2. Sentencing Laws for Felony Murder, 2026

LWOP is mandatory LWOP mandated LWOP permitted for | LWOP is not a No felony
minimum for all for certain felony | certain felony murder | sentencing option for | murder law
felony murder murder convictions | convictions felony murder
convictions for adults
Arizona* Arkansas¥ District of Columbia | Alabamai Hawaii
Floridat+ California¥ Georgia Alaskai Kentucky
lowa Connecticut Idaho Colorado
Louisiana Delaware** Indiana Kansasi
Michigan** Illinois Maryland Maine
Mississippi Massachusetts** | Montana Minnesotat
Nebraska New Jersey Nevada Missouri
North Carolina New Mexico** New Hampshire** Texast
South Dakota New York North Dakota** Wisconsin
Wyoming Ohio Oklahoma
Federal system South Carolina Oregon
Pennsylvania
Rhode Island
Tennesseei
Utah
Vermont**
Virginia
Washington
West Virginia

* Life with parole is no longer a legal sentencing option for felony murder in Arizona since Arizona abolished parole for

crimes committed after 1993. See A.R.S. 13-751(A)(3); A.R.S. 41-1604.09.
** These states have a mens rea requirement for all felony murder convictions.

t Arkansas's felony murder law requires extreme indifference to the value of human life but the courts have described
this as a requirement not of the defendant’s mental state, but of the circumstances that they set in motion. In California,
felony murder convictions are limited to those who killed, those who intended to kill and participated in the lethal act,
and accomplices who acted with reckless indifference to human life and were major participants in the felony. In
Minnesota, felony murder convictions for accomplices are limited to those who intended to kill, and those who were
major participants in the underlying felony and acted with extreme indifference to human life.

% These states permit or require a virtual life sentence of 50 years or longer for some or all felony murder convictions.
Life sentences in Tennessee require 60 years of imprisonment before release consideration.

T+ Florida allows a lesser sentence when applying its proximate cause theory of the law, which is a broader use of the
law than most states.
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