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Sentencing guidelines–frameworks developed in state 
and federal systems to standardize sentencing–are one 
mechanism by which criminal records increase criminal 
penalties, along with sentencing laws and the discretion 
of prosecutors and judges. This report examines how 
sentencing guidelines’ reliance on criminal records im-
pacts already lengthy sentences—those that are 10 years 
or longer—in a sample of four states: Maryland, Minne-
sota, Pennsylvania, and Washington.6 The practice of 
relying on criminal records to prolong sentences of this 
duration merits closer review given criminological evi-
dence that criminal careers typically end within approx-
imately 10 years7 and recidivism rates fall measurably 
after about a decade of imprisonment.8 

Findings include: 

●	 In all four states, criminal records are a significant 
contributor to lengthy sentences (i.e., a sentence 
of 10 years or longer). Most people given lengthy 
sentences in these states had a criminal record.9 On 
average in Maryland, 63% of the duration of lengthy 
sentences for those with criminal records was attrib-
utable to their record; this value was 30% in Minne-
sota, 45% in Pennsylvania, and 41% in Washington.  

○	 Take, for example, someone with a criminal 
record who received a 20 year sentence in 
Maryland. On average, 12.6 of those years 
were added to an initial sentence because of 
their record.  

●	 African Americans are disproportionately impacted 
when criminal records lengthen sentences. Across 
the four states studied here, among persons sen-
tenced to 10 years or longer, African Americans had 
criminal record scores—representing both length 
of history and offense severity—that were 26% 
higher than whites.10 This disparity contributed to 
African Americans receiving sentences that were 
significantly longer. Among people with sentences 
of 10 years or longer, African Americans averaged 
31 years and seven months, while white individuals 
were sentenced to an average of 26 years and four 
months. 

●	 The recommended influence of a criminal record 
on lengthy sentences varies between states.11 For 
example, in Pennsylvania, sentences of 10 or more 
years can be extended by an average of two years 
and 10 months due to a criminal record.12 Mary-
land’s guidelines recommend an average sentence 
length increase of 11 years and seven months due 
to a criminal record. These figures should be con-
sidered alongside the sentencing recommenda-
tions for people with no criminal record, which also 
vary significantly by state.13  

Recent reforms have begun to tackle the excessive and 
racially disparate impact of criminal records on sentenc-
ing. Pennsylvania’s sentencing commission scaled back 
the impact of criminal records in its sentencing guide-
lines in 2023. That same year, Washington state passed 
legislation to prevent most juvenile adjudications from 

EXECUTIVE SUMMARY

Although it is a widespread practice in the United States to increase criminal penalties for people with prior con-
victions, there is little evidence that this practice advances public safety.1 Research by the Robina Institute has 
shown that state and federal sentencing guidelines dramatically increase sentence lengths based on individuals’ 
prior criminal records.2 This effect is even more pronounced for African Americans.3 Given the limited public 
safety benefits from criminal record “enhancements”4 and the accompanying harms to incarcerated individuals, 
their families, and communities — and the steep financial costs — this further lengthening of sentences should 
be reconfigured.5 
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being used in adult sentencing calculations. In 2025, the 
Minnesota Sentencing Guidelines Commission agreed 
to scale back the impact of criminal records, including 
eliminating consideration of most juvenile adjudications, 
from its sentencing guidelines.14 But people previously 
sentenced do not benefit from these reforms and far 
more progress must be made nationwide. 

The Sentencing Project has long recommended and 
worked towards the elimination of mandatory minimum 
sentencing laws and life sentences.15 This position ap-
plies to “three strikes,” “habitual offender,” and “career 
criminal” laws.16 Based on the findings in this study and 
prior research, The Sentencing Project recommends 
that for sentences that are 10 years or longer, crim-
inal records should account for no more than 10% of 
sentence lengths. This recommendation builds upon 
the proposal from Michael Tonry, emeritus professor of 
law at the University of Minnesota and past advisor to 
several sentencing commissions, that criminal histories 
not account for more than one-third of sentence lengths 
overall.17 This cap should be lowered for already lengthy 
sentences of 10 years or longer, given that these sentenc-
es are already associated with lower recidivism rates.18

Reducing the impact of criminal records on sentencing 
more broadly requires reforming sentencing statutes 

and improving prosecutorial and judicial discretion to 
limit excessive sentencing increases due to criminal re-
cords. Achieving this change in sentencing guidelines 
requires amendments such as:

1.	 Excluding many types of prior convictions from 
criminal record score calculations, such as con-
victions for offenses committed under age 18 
and many drug convictions 

2.	 Reducing the impact of the number and severity 
of prior convictions on the criminal record score 
calculation 

3.	 Significantly reducing how much time criminal 
records can add to new sentences 

4.	 Restricting criminal record calculations to con-
sider only convictions from the preceding seven 
years

5.	 Expanding opportunities for judges to depart 
from recommended sentences that they find to 
be excessive. 

Jurisdictions should also create second look resentenc-
ing opportunities to ensure that sentencing reforms are 
retroactively applied to people serving extreme sentenc-
es under old sentencing laws and guidelines.19  

KEY TERMS  

Prison sentences are generally based on the severity of the conviction offense and on the individu-
al’s criminal record, which is primarily a catalog of the number and seriousness of  their past con-
victions. In 12 states, Washington, DC, and the federal system, sentencing guidelines standardize 
the impact of these two factors using a sentencing grid (see example in Appendix: Methods). These 
grids either recommend or require both the type (e.g., jail, prison, or probation) and duration of 
sentences based on these factors. 

Sentencing guidelines in most jurisdictions calculate a numeric value to represent a person’s crimi-
nal record, often called a criminal record score. Jurisdictions also assign a severity or seriousness 
score to the offense/s for which a person was convicted. These two values–criminal record score 
and offense severity score–are the basis of sentencing grids used by jurisdictions with sentencing 
guidelines. 
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In the United States, when a person is convicted of a 
crime, their sentence often accounts for a range of fac-
tors beyond the seriousness of their conviction offense, 
including circumstances surrounding the offense such 
as the presence of a weapon, age of the victim, and 
court-specific context such as caseload pressure and 
racial/ethnic composition of jurisdictions.20 One of the 
most critical factors that affects the nature and duration 
of punishment is record of prior criminal convictions–
the criminal record. 

Although people with criminal convictions have already 
been sentenced for their prior convictions, the United 
States has had a long practice of increasing penalties for 
new convictions based on criminal records. While there 
are some justifications for making the type and duration 
of punishment more severe based on a criminal record, 
experts caution that criminal records currently have an 
outsized impact on sentencing in the United States and 
that re-punishing people for their past convictions exac-
erbates racial disparities in sentencing. 

How Criminal Records Increase Sentence 
Lengths

A person’s criminal record, or history of past convictions, 
affects their sentence in all state and federal courts.21 
Sentencing guidelines are one mechanism, along with 
sentencing laws and the discretion of prosecutors22 and 
judges,23 by which criminal records increase criminal 
penalties. In 12 states,24 Washington, DC, and the federal 
system, sentencing guidelines include sentencing grids 
that recommend or require the type and duration of sen-

tences based on two key factors: the seriousness of the 
offense that a person was convicted of, and their crim-
inal record. In addition to sentencing guidelines, many 
state and federal laws also explicitly require longer sen-
tences for people with prior convictions. For example: 

●	 New York expands sentencing ranges for people 
who have had prior felony convictions in the pre-
ceding 10 years.25 

●	 Wisconsin increases statutory maximum sentences 
for “repeaters”—people with a felony or three mis-
demeanor convictions in the preceding five years.26

●	 In Texas, a person with a prior felony conviction who 
is convicted of a third-degree felony is punished as 
though the conviction were for a more serious sec-
ond-degree felony.27 

●	 California’s “three strikes” law doubles prison sen-
tences for a second “strikeable” offense and man-
dates parole-eligible life sentences for a third.28 

●	 Florida’s “two strikes” law allows prosecutors to 
seek the maximum sentence for people convicted 
of an offense three years after leaving prison and ac-
counts for 15% of the state’s population sentenced 
to life without the possibility of parole.29 

●	 Federal law requires a mandatory life without pa-
role sentence for certain repeat serious convic-
tions.30   

RESEARCH LANDSCAPE: 
CRIMINAL RECORDS AND SENTENCING 
IN THE UNITED STATES
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The Long Arm of a Criminal Record: 

A criminal record is factored into decision-making at every stage of the criminal legal process, includ-
ing long before and after sentencing. For example, people with a criminal record are more likely to be 
booked after arrest compared to people with no record who were arrested for the same offense.31 Law-
makers and court practitioners often use criminal histories as a basis for requiring pretrial detention and 
risk assessment instruments used to determine pretrial release include prior convictions when calculat-
ing risk scores and making detention decisions.32 Diversion programs offering alternatives to incarcera-
tion, such as drug, mental health, and veterans treatment courts, disproportionately disqualify people 
with past convictions.33 Finally, parole guidelines used in many states to determine when people should 
be released from prison factor in criminal records.34 

The use of criminal records as a driver of lengthier sen-
tences has contributed to the country’s anomalously 
large and aging prison population. Recent research has 
shown that as the country nears record-low crime rates, 
prison populations remain high in part because those 
entering prisons are increasingly likely to have criminal 
records, which both increases the likelihood of impris-
onment for their conviction, and increases the length 
of their sentence.35 This trend has disproportionately 
impacted older individuals, who may be re-punished 
for crimes committed several decades earlier during an 
era of even more extensive reliance on criminal punish-
ment.36 Consequently, the U.S. prison population is old-
er than ever,37 despite the fact that many of the people 
receiving longer sentences due to their criminal record 
have a low risk of recidivism, with research showing that 
they are “past their peak offending years.”38 

The United States is unusual in its heavy reliance on 
criminal records to determine sentencing. Michael Tonry, 
emeritus professor of law at the University of Minnesota, 
notes that, in contrast: “In Scandinavian countries, with 
minor exceptions, prior convictions are considered irrel-
evant when imposing a sentence for a new crime.”39 In 
other countries that use a similar sentencing model as 
those in U.S. guidelines states (such as England, Wales, 
Germany, Australia,40 and New Zealand), a criminal re-
cord is used as an aggravating factor, but not weighed 
as heavily when determining punishment.41 Criminal 
records have a greater impact on U.S. sentencing than 
what Julian Roberts, emeritus professor of criminology 

at the University of Oxford, describes as the more “mod-
est” role criminal records play in sentencing across most 
other Western countries.42

Limited Justifications for Re-Punishing the 
Past

While incarceration in some cases may be necessary for 
public safety objectives, it also harms the incarcerated 
individual, families, and communities, and carries steep 
financial costs.43 Therefore, society must carefully weigh 
these costs against expected benefits. In the case of 
lengthening sentences on the basis of criminal records, 
the expected benefits are 1) improved public safety and 
2) increased punishment for more “deserving” violators 
of the law.44 However, the ways that criminal record 
histories are calculated, the effect on public safety of 
lengthening sentences, and the extent to which people 
should receive more punishment due to past crimes are 
rarely—if ever—validated or evidence-based.

Regarding sentencing grids developed by 
sentencing commissions, Michael Tonry has 
written: 

So far as I know, (I worked with seven 
commissions), none of these policies 
were theory-based but resulted instead 
from back-of-an-envelope calculations 
and collective intuitive judgements.45
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Richard Frase, emeritus professor of law at the Univer-
sity of Minnesota, and his colleagues suggest that al-
though the practice of increasing punishment based on 
a past criminal record is widespread in the United States, 
there is little evidence that it achieves its putative goals. 
Despite these concerns, few states have made efforts to 
evaluate how much weight to give prior records in their 
sentencing guidelines and whether they have produced 
any improvement in public safety.46 As Rhys Hester, pro-
fessor of sociology, anthropology and criminal justice 
at Clemson University and his colleagues have written: 
criminal records “mechanically make sentences longer 
without any evidence that they make the public safe.”47

 
Criminal Record Scores Poorly Measure Future Risk 

In their book Paying For the Past,48 Frase and Roberts 
point to public safety as one of the most common jus-
tifications for lengthening sentences based on criminal 
records, as past offending has been assumed to predict 
future risk. They acknowledge that research does sug-
gest that if a person has a prior record, they are more 
likely to commit future crimes.49 However, they identi-
fy a major concern: the ways in which a criminal record 
score is calculated are oversimplified, omitting consider-
ation of information that is directly tied to an individual’s 
likelihood of recidivism, and including other information 
that does not reliably predict risk. As a result, broad use 
of prior records in this way lengthens the sentences of 
many people with a low risk of future offending, greatly 
increasing incarceration rates with little benefit to public 
safety.50 They write:

It is implausible to suppose that all ex-
isting criminal history scores are equally 
accurate and efficient in their risk-predic-
tive power. It is far more likely that the 
criminal history scoring formulas in many 
guidelines systems include components 
with little additional risk-predictive value 
that are unnecessarily enhancing sen-
tences, consuming scarce resources, and 
burdening offenders and their families.51

Criminal record scores are often calculated without con-
sideration of how well they measure a person’s risk of 
committing future crimes. For example:

●	 Criminal record score calculations may not dis-
tinguish between offending patterns. A past drug 
conviction may say little about future risk for theft 
or other offenses. 

●	 Sentencing schemes typically assume linear in-
creases in risk alongside increases in criminal 
record—as criminal record scores go up, risk is 
assumed to increase at the same rate. This as-
sumption has been proven to be faulty by multi-
ple scholars.52 

●	 One of the most well-established findings of crim-
inological research is that risk of offending greatly 
declines with age.53 Nevertheless, barring unusu-
al or extreme circumstances, guidelines rarely 
consider age in sentencing.54 

●	 Research shows that for people with criminal re-
cords, after about seven years without arrests, the 
risk of re-arrest is almost indistinguishable from 
that of people with no record.55 Most jurisdictions 
have “gap policies” that remove or discount past 
offenses after a crime-free period (most common-
ly 10 years) or a “decay policy” that reduces the 
impact of prior offenses after a defined period of 
time has passed. However, these policies vary be-
tween jurisdictions and lack validation.56 

●	 Research has shown predictive power of many 
factors when weighing recidivism risk, such as 
crime type (violent/property/drug), relationship 
to the victim, location of an offense, and partic-
ipation in treatment programs. Some states ac-
knowledge a handful of these factors in sentenc-
ing guidelines, but most do not.57
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Longer Sentences are Unlikely to Deter Crime 

In addition to imprecise measures of prior record and 
poor prediction of risk, there is minimal evidence that 
more severe punishment actually prevents future 
law-breaking.58 

Frase and Roberts argue that “the avail-
able evidence suggests that increased 
penalty severity, whether based on 
prior record or other factors, has little 
increased crime-control benefit” and 
that “the net crime-preventive benefits 
of such enhancements are very limited, 
and unlikely to be cost-effective.”59 

One theoretical justification of increased sentence 
lengths as a way to prevent future offending lies in 
the concept of deterrence, or the prevention of crime 
through the threat of more severe punishment. How-
ever, research suggests that the severity of punishment 
matters far less than its certainty. Deterrence relies on an 
individual rationally considering that they may be pun-
ished before committing a crime, and on knowing what 
the punishment will be. Many individuals do not believe 
they will be apprehended60 or are unaware of what pun-
ishment entails,61 while others may not fully consider 
the ramifications of their actions due to the influence of 
drugs, alcohol, or cognitive impairments.62 There is little 
evidence that harsher punishment in the form of longer 
sentences has a deterrent effect,63 and studies of “three 
strikes” laws similarly find no evidence.64 

Whether someone is likely to desist from law-breaking 
based on the potential for severe punishment is con-
tingent on many factors that prior record models do 
not consider. For example, people who are younger, 
less affluent, and have less advanced reasoning or de-
cision-making capacities are less likely to be deterred, 
as are people with substance use disorders and those 
with weaker familial and social ties.65 As Roberts and 
Frase note, using longer sentences for deterrent purpos-
es—without greater consideration of the offense and the 
characteristics of the individual—is like prescribing the 
same medication to all patients regardless of their pro-
file or condition.66

Incapacitation: 

Another theoretical justification for in-
creased sentence lengths is incapaci-
tation, or preventing people who have 
already caused harm or violated the law 
from reoffending in free society through 
incarceration. But criminological evi-
dence has established that criminal ca-
reers typically end within approximately 
10 years67 and recidivism rates fall mea-
surably after about a decade of imprison-
ment.68 Further, any incapacitative effects 
are likely outweighed by the costs associ-
ated with universal increases to sentence 
lengths on the basis of a prior record.69

Increased Punishment Based on Past Convictions 
Violates Constitutional Ideals

Retributivist rationales for increasing sentence lengths 
for people with a criminal record argue that such indi-
viduals have failed to course-correct after having been 
punished for prior crimes, and are therefore deserving of 
more punishment for their current conviction(s). Some 
have suggested that this justification is at odds with core 
tenets of the justice system; for example, Hester and his 
colleagues note that a person:

with many prior convictions may very 
well be more blameworthy in an over-
all sense, but he cannot now be given 
more punishment for his prior crimes 
because he has already been punished 
for those; added punishment for these 
priors would be inconsistent with the 
values that underlie constitutional dou-
ble jeopardy principles.70 
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For many, there is an intuitive appeal to the notion that 
people with a criminal record are more blameworthy 
and “deserve” greater punishment, and the federal sen-
tencing manual explicitly states as much.71 However, 
sentencing experts caution that retributivist justifica-
tions for greatly increasing punishment on the basis of a 
criminal record can be unconstitutional and overly puni-
tive. While they also agree that retributive justifications 
are valid to some degree, they suggest that they should 
play a minimal role in sentencing.72

Re-Punishing the Past Exacerbates Racial 
Injustice 

Punishing people more severely due to their criminal 
record is problematic because it increases the harms 
of incarceration while producing limited contributions 
to community safety—and these harms disproportion-
ately impact African Americans. For example, the Robi-
na Institute has noted that reliance on criminal records 
accounts for approximately half of the African American 
/ white disparity in the imposition of a prison sentence 
versus community supervision sentence in Kansas, Min-
nesota, North Carolina, and Washington.79 Research by 
Ojmarrh Mitchell, professor of criminology, law and so-
ciety at UC Irvine, and his colleagues found that strict-
er adherence to sentencing guidelines in Florida would 
have hampered its recent decarceration and increased 
racial disparities in its prisons.80 The racially disparate 
impact of criminal records on sentencing is especially 
unjust because criminal records are already the prod-
ucts of a racially biased criminal legal system. 

Increasing criminal penalties based on 
prior records means that the criminal 
legal system is failing twice, by amplify-
ing its past racial injustice.81 

For example, research on Pennsylvania and Arizona has 
shown that arrest records overestimate actual criminal 
behavior by African American and Latino youth com-
pared to white youth, due in part to differential enforce-
ment.82 Racial disparities in the rate at which youth of 
color become entangled with the juvenile justice system, 
as well as in how often they are transferred into adult 
courts,83 magnify future sentencing disparities when 
these records are considered. 

An even broader issue is the unquestioned inclusion of 
prior drug convictions in criminal record scores, given 
the well-documented racial disparities in drug law en-
forcement. Surveys by federal agencies show that both 
recently and historically, whites and African Americans 
have used illicit drugs at roughly similar rates.84 Many 

Criminal Records of Youth and 
Emerging Adults: 

As the Juvenile Law Center, The Sen-
tencing Project, and other organizations 
explained in a comment to the U.S. Sen-
tencing Commission, the use of prior ju-
venile criminal records—and those ac-
quired as young adults—to shape future 
sentencing is particularly problematic.73 
The Supreme Court’s rulings, based on 
research showing that the human brain 
is incompletely developed until a per-
son is in their mid-twenties,74 throws into 
question whether crimes committed by 
younger people should be considered 
as either a predictive or retributive con-
sideration.75 Some jurisdictions do not 
differentiate between juvenile and adult 
convictions when calculating criminal re-
cord scores,76 but most limit the weight of 
juvenile convictions, restrict age ranges 
for which they can be considered, and/or 
have lapse or decay policies specifying a 
period of time after which juvenile con-
victions are no longer considered in cal-
culations of criminal record.77 Across our 
analysis within this report, we see all four 
states consider juvenile or young adult 
status in varying ways.78
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studies also suggest that people who use drugs generally 
purchase drugs from people of their own race or ethnici-
ty.85 But racially disparate policies and biases drive racial 
and ethnic disparities in drug arrests and incarceration. 
For example, the ACLU found that African Americans 
were 3.6 times as likely as whites to be arrested for mar-
ijuana possession in 2018, even though African Ameri-
cans used marijuana at just 1.2 times the rate of whites.86 
These disparities widen at later stages of the criminal le-
gal system such that 62% of people in state prisons for 
drug offenses are people of color, even though people of 
color comprise only 40% of the U.S. population.87 

of socioeconomic inequality contribute to higher rates 
of serious violent crimes—although not drug crimes—
among certain populations of color.92 But the criminal le-
gal system exacerbates this underlying disparity across 
all crime types. As a comprehensive scholarly review 
conducted by the National Academies of Sciences ex-
plains: 

Blacks are more likely than whites to be 
confined awaiting trial (which increases 
the probability that an incarcerative sen-
tence will be imposed), to receive incar-
cerative rather than community sentences, 
and to receive longer sentences. Racial dif-
ferences found at each stage are typically 
modest, but their cumulative effect is sig-
nificant.93

Some scholars have noted that when seeking to under-
stand racial disparities in imprisonment, criminal re-
cords can reflect a form of racial discrimination, rather 
than being simply a legally relevant factor in sentencing. 
In their influential analysis, the late criminologist Alfred 
Blumstein of Carnegie Mellon University, and criminolo-
gist Allen Beck of Justice Concepts Inc., estimated that 
25%–30% of racial disparities in imprisonment cannot 
be explained by differences in arrest rates, but rather: 

may be an indicator of racial discrimina-
tion in the criminal justice system. How-
ever, there may be other factors that 
account for the residual, including vari-
ations by race in the seriousness of the 
crimes committed, socioeconomic dif-
ferences by race that impact the strength 
of the defense counsel, and variations by 
race in prior records that involve accumu-
lated arrests for minor offenses among 
blacks due to differing police practices 
and patrol patterns.94

These racially disparate criminal legal outcomes warrant 
a reassessment of the impact of criminal records on sen-
tencing. 

Overpolicing of Communities of 
Color:

Police officers’ reliance on millions of mi-
nor traffic stops annually as a pretext to 
investigate drivers for criminal activity 
disproportionately has adverse effects 
on African American and Latino drivers’ 
arrest records. Among those they pull 
over, police are more likely to search Af-
rican American (6.2%) and Latino (9.2%) 
drivers than white (3.6%) drivers.88 Fur-
thermore, many studies find that police 
are less likely to find drugs or weapons 
when they search African American and 
Latino drivers compared to white driv-
ers.89 Nevertheless, this form of polic-
ing contributes to a high prevalence of 
arrests and its inequitable distribution. 
By age 23, 49% of African American men 
had been arrested, in contrast to 38% of 
white men, based on a 2014 study.90 

Racial disparities in enforcement of youth crimes and 
drug laws are two examples of the broader problems 
of racial injustice. In 2023, African Americans were im-
prisoned at 4.9 times the rate of whites.91 The roots of 
this disparity precede criminal legal contact: conditions 
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This work builds on past research by scholars affiliated 
with the Robina Institute investigating the impact of 
criminal records on sentencing.95 By focusing our anal-
ysis on sentences that are 10 years or longer, this report 
analyzes how criminal records influence already lengthy 
sentences. Maryland, Minnesota, Pennsylvania, and 
Washington were selected for this analysis based on data 
availability and geographic representation. Sentencing 
data were analyzed for 2012, 2015, 2019, and 2022 to rep-
resent a range of years, while excluding those that were 
most directly impacted by the COVID-19 pandemic. Data 
were combined across years for analysis. 

criminal record score and offense severity score–become 
the basis of sentencing grids used by most jurisdictions 
with sentencing guidelines.98 These sentencing grids are 
tables wherein one axis represents the criminal record 
of a person via their criminal record score, and the oth-
er axis represents the gravity of the offense/s via the of-
fense severity score (see example in Appendix: Methods). 
As either value increases,99 recommended sentences in-
crease. 

For the majority of sentences examined in this study, 
judges gave sentences that were within standard guide-
line recommendations.100 In our sample of states, sen-
tences were within grid guidelines in 80% of sentences 
in Maryland, 86% of sentences in Minnesota, 79% of sen-
tences in Pennsylvania, and 79% of sentences in Wash-
ington.101 In most cases where sentences were outside 
of standard guidelines, they still fell within aggravated 
or mitigated sentence ranges, which are also defined 
by sentencing grids or guidelines. The ability of judges 
to depart from guideline recommendations varies by 
jurisdiction. In Pennsylvania, guidelines are advisory 
but required as a starting point of sentencing, and only 
through appeal can sentences depart from guidelines. 
In some states, including Minnesota and Washington,102 
judges can only depart by providing specific, written rea-
sons, and in some cases, there are further constraints on 
the degree to which judges can reduce or lengthen sen-
tences. In other states, including Maryland, guidelines 
are advisory, with little restriction on a judge’s ability 
to follow recommended sentences and still, judges fol-
lowed guidelines in most cases.

CURRENT ANALYSIS

Variation in State Sentencing 
Guidelines: 

In Washington and Minnesota, sentenc-
ing grids prescribe fixed terms of impris-
onment. In Maryland, sentencing grids 
provide an advisory range with lower 
and upper bounds, but judges must ulti-
mately stay within statutory minimums 
and maximums. In Pennsylvania, sen-
tencing grids are advisory, and provide 
a range of recommended minimum sen-
tences. Judges must then set maximums 
at least twice the minimum but not ex-
ceeding the statutory limit.96

Sentencing guidelines in most jurisdictions calculate a 
numeric value to represent a person’s criminal record, 
often called a criminal record score.97 Jurisdictions also 
assign a severity or seriousness score to the offense/s for 
which a person is being sentenced. These two values–
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Overview: Criminal Records Account for a 
Major Part of Lengthy Sentences 

Criminal records have a significant impact on the du-
ration of lengthy sentences (those that are 10 years or 
longer), though their impact varies significantly across 
the four states in this study. Our analysis of sentencing 
data among people with criminal records revealed that 
in Maryland, 63% of the duration of a lengthy sentence 
was due to a person’s criminal record. In Minnesota, this 
value was 30%; in Pennsylvania, 45%, and in Washing-
ton, 41%.103 

Table 1. Average Proportion of Sentences of 
10+ Years Attributable to Criminal Record, 
Main Sentencing Grids 

Maryland 63%

Minnesota 30% 

Pennsylvania 45%

Washington 41% 

Note: Unless a state has a separate grid for a category of of-
fense (see Table 2), those offenses are included in the main 
sentencing grid.104 People convicted of an offense with a man-
datory minimum life sentence regardless of criminal record 
are omitted from this portion of the analysis, because their 
criminal record is not considered in their sentencing. See Ap-
pendix: Methods for details.

Take, for example, someone with a criminal record who 
received a 20 year sentence in Maryland. On average, 
12.6 of those years were added to an initial sentence be-
cause of their record. In Minnesota, the comparable fig-
ure is six years; in Pennsylvania, it is nine years, and in 
Washington it is eight years and two months. 

In Maryland and Minnesota, the two states with special-
ized sentencing grids for drug crimes, property crimes, or 
crimes of a sexual nature, the amount of time added to 
lengthy sentences because of criminal records was even 
more significant for these types of convictions than for 
convictions on the main grid.105 For drug and property 
convictions in Maryland for people with criminal records, 
97% of the duration of prison sentences that are at least 
10 years were attributable to a criminal record, rather 
than to the current conviction. This outcome occurs be-
cause Maryland’s sentencing grids for drug and property 
convictions rarely recommend sentences longer than 10 
years unless an individual has a criminal record.106 Sen-
tencing for drug convictions in Minnesota was also more 
impacted by criminal records than conviction guidelines 
indicated on its main grid, although to a lesser degree 
than in Maryland.

Table 2. Average Proportion of Sentences of 
10+ Years Attributable to Criminal Record, 
Specialized Sentencing Grids

Drug 
Crimes

Property 
Crimes

Crimes of 
a Sexual 

Nature

Maryland 97% 93% N/A

Minnesota 61% N/A 41% 

Note: An “N/A” denotes that people convicted of that category 
of offense are sentenced according to the main grid (see Table 
1). See Appendix: Methods for details.

STUDY FINDINGS:
HOW CRIMINAL RECORDS INCREASE 
PRISON TERMS AND RACIAL INJUSTICE
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To better understand these figures, the following sec-
tions examine how state sentencing guidelines recom-
mend that sentence durations be lengthened based on 
criminal records, and how this influences sentencing 
outcomes. 

Sentencing Guidelines: Recommended 
Impact of Criminal Records

Sentencing grids recommend sentences for a given of-
fense severity for people with no criminal record, and 
lengthen the duration of the sentence as the person’s 
criminal record score increases (see example in Appen-
dix: Methods). We examined, on main sentencing grids, 
how much additional time is added to a person’s sen-
tence at varying levels of criminal record.

For all offense severity levels where a sentence of 10 
years or longer is possible, Figure 1 displays average sen-
tence lengths according to main sentencing grids107 for 
people with (a) no criminal record, (b) an average level 

of criminal record,108 and (c) the highest level of crimi-
nal record.  We also calculated the sentence length in 
years and months that would be added to the no crimi-
nal record baseline when one moves to the average and 
highest levels of criminal record. As Figure 1 shows, sen-
tencing guidelines recommend significant and varying 
increases in sentences based on criminal records.

Sentencing Data: Impact of Criminal 
Records in Practice

Sentencing grids reflect the intended effect of criminal 
records on sentence lengths as established in sentenc-
ing guidelines. To understand how guidelines are im-
plemented and intermix with actual patterns of offense 
severity and criminal records, we determined how sen-
tencing actually unfolded using sentencing data. This 
section presents how a criminal record impacted sen-
tence lengths during the study period of 2012, 2015, 
2019, and 2022, and how this impact varied by race.109 

Figure 1. Main Sentencing Grids’ Recommended Impact of Criminal Records Where Sentence 
Lengths of 10 Years or Longer Are Possible
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Impact of Criminal Records on Sentence Length

Across the four states examined, people with criminal re-
cords who received prison sentences of at least 10 years 
had sentences that were between five and almost 13 
years longer than people without criminal records con-
victed of offenses of the same severity. Table 3 shows 
the median amount of time added to sentence lengths 
for people with a criminal record compared to people 
without a criminal record for main sentencing grids.110 
For example, in Maryland, for individuals sentenced on 
the main grid to at least 10 years in prison for offenses 
of similar severity, individuals with a criminal record had 
a sentence that was typically about 12 years and nine 
months longer than those of people without a criminal 
record. 

Table 3. Median Time Added to Sentence Based on Criminal Record Score for Sentences of 10+ 
Years, Main Grid

State Median Time Added to Sentence Number of People Sentenced With 
Criminal Records

Maryland 12 years, 9 months 1,594

Minnesota 5 years, 4 months 225

Pennsylvania 7 years, 8 months 288

Washington 6 years, 11 months 189 

Note: See Appendix: Methods for details.

Similarly, Table 4 shows the median amount of time 
added to sentences for people with a criminal record 
compared to people without a criminal record, based 
on specialized sentencing grids.111 For example, in Mary-
land, among those sentenced to at least 10 years in pris-
on for drug offenses of similar severity, individuals with a 
criminal record had sentences that were typically about 
11 years and nine months longer than those of people 
without a criminal record. 

Table 4. Median Time Added to Sentence Based on Criminal Record Score for Sentences of 10+ 
Years, Specialized Grids112

State Sentencing Grid Median Time Added to 
Sentence

Number of People 
Sentenced With Criminal 

Records

Maryland
Drug Crimes 11 years, 9 months 297

Property Crimes 13 years 212

Minnesota
Drug Crimes 6 years, 4 months 33

Crimes of a Sexual Nature 5 years, 2 months 146

Note: See Appendix: Methods for details.
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Racial Disparities in the Impact of Criminal Records 
on Sentence Length 

Criminal records contribute to longer sentences, dispro-
portionately impacting people of color.113 Our findings 
echo prior research showing that African Americans are 
excessively impacted by the lengthening of sentences 
due to criminal records, since they are more likely to 
have criminal records than white individuals.114 As noted 
earlier, this underlying disparity stems from differential 

police enforcement, especially for drug offenses; differ-
ential treatment by the criminal legal system across all 
offense types; and different rates of serious violent of-
fending. 

In all four states, among those sentenced to at least 
one year of incarceration in jail or prison, and especial-
ly among those sentenced to 10 years or more, African 
Americans were overrepresented relative to their pro-
portion of the state’s population (see Figure 2). 

Figure 2. African Americans as Percentage of: State Population, Sentenced to One or More 
Years of Incarceration, and Sentenced to 10 or More Years of Incarceration

Note: Prison data include people who were given mandatory life sentences. State population figures are from the U.S. Census  
Bureau American Community Survey.115 

Among those sentenced to 10 years or longer across 
all four states, African Americans were sentenced to an 
average of 31 years and seven months, while white in-
dividuals were sentenced to an average of 26 years and 
four months. For this group of individuals subjected to 
lengthy sentences, African Americans received prison 

sentences that were over five years longer than white 
Americans. A closer look at this data found that African 
Americans sentenced to 10 years or longer often had no-
tably higher average criminal record scores yet held of-
fense severity scores that were nearly equal to, or lower 
than, those held by whites.
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Table 5 details the state-by-state differences in aver-
age offense severity scores, criminal record scores, and 
sentence lengths for African Americans compared to 
whites.116 Across Maryland, Minnesota, Pennsylvania, 
and Washington, the average offense severity score was 
similar for African Americans compared to whites: the 
average African American–white ratio for all four jurisdic-
tions was 0.94:1 to 1.02:1.117 This indicates that African 
Americans and whites given 10-plus year sentences were 
convicted of crimes that were almost the same level of 
seriousness.118

Table 5. Sentencing Trends for African Americans Relative to Whites, for Individuals Sentenced 
to 10 or More Years

State Offense Severity Score: 
African American to White 

Ratio

Criminal Record Score: 
African American to White 

Ratio

Difference in African 
American to White 

Average Sentence Length

Maryland 0.97:1 1.30:1 4 years, 2 months

Minnesota 1.02:1 1.28:1 2 years, 7 months

Pennsylvania 0.97:1 1.46:1 5 years, 6 months

Washington 0.94:1 0.98:1 3 years, 5 months 

Note: See Appendix: Methods for details.

Racial disparities begin to emerge, however, as we ex-
amine the differences in average criminal record scores 
among those sentenced to 10 years or longer. Except 
for Washington, all jurisdictions reflected meaningfully 
higher average criminal record scores for African Amer-
icans than for whites. On average, African Americans’ 
criminal record scores were 26% higher than those of 
white individuals. This difference contributed to the 
greater sentence lengths for African Americans. Focus-
ing on those sentenced to 10 years or longer, we find:

●	 In Maryland, African American individuals had 
an average criminal record score that was 30% 
higher than that of white individuals, and re-
ceived sentences that were four years and two 
months longer for crimes that were, on average, 
marginally less severe.119 

●	 In Minnesota, African Americans had an average 
offense severity score that was approximately 
the same as whites, while their average criminal 

record score was 28% higher. African Americans 
in Minnesota received sentences which were, on 
average, two years and seven months longer 
than those for white individuals.120 

●	 In Pennsylvania, the average offense severity 
score for African Americans was slightly lower 
than that of whites, while their average criminal 
record score was 46% higher. This contributed 
to African American individuals receiving sen-
tences which were, on average, five years and six 
months longer than those of white individuals.121 

●	 Washington is the only state of the four jurisdic-
tions analyzed where African American individu-
als had an average criminal record score that was 
similar to that of white individuals.122 Despite 
this roughly equivalent average criminal record 
score, and slightly lower average offense sever-
ity score, African American individuals were giv-
en sentences that were, on average, three years 
and five months longer than white individuals.123

African Americans had offense severi-
ty scores that were approximately the 
same as those of white individuals, yet 
received sentences that were notably 
longer. In many of these states, criminal 
record scores likely contributed to this 
discrepancy given that African Ameri-
cans had records that were significantly 
greater than those of white individuals.
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Recent reforms have begun to tackle the excessive and 
racially disparate impact of criminal records on sen-
tencing. In 2023, Pennsylvania’s sentencing commission 
scaled back the impact of criminal records in its sentenc-
ing guidelines. That same year, Washington state passed 
legislation to prevent most juvenile adjudications from 
being used in adult sentencing calculations.124 In 2025, 
the Minnesota Sentencing Guidelines Commission 
agreed to scale back the impact of criminal records, in-
cluding eliminating consideration of most juvenile adju-
dications from its sentencing guidelines.125 People previ-
ously sentenced do not benefit from these reforms

Modest reforms have also occurred at the federal level 
and in some state sentencing laws. The U.S. Sentencing 
Commission removed the restriction on judges that pre-
vented them from giving below-guidelines sentences for 
people with prior minor marijuana convictions.126 The 
U.S. Supreme Court has limited the expansive applica-
tions of the federal Armed Career Criminal Act, which 
imposes increased penalties based on criminal records, 
though it narrowed the First Step Act’s protections from 
mandatory minimum sentences for people with prior 
records.127 In 2012, California voters passed Proposition 
36, narrowing the expansive impact of the “three strikes 
and you’re out” law, and in 2019 lawmakers repealed the 
one-year sentencing “enhancement” for each prior pris-
on or county jail felony term.128 Alabama also modestly 
narrowed its habitual sentencing law in 2015, but did not 
apply the reform retroactively.129 

Reforms Removing Barriers to 
Diversion Programs:

Some programs that divert people away 
from incarceration have also begun re-
moving barriers for people with crim-
inal records. In New York, the Manhat-
tan Felony Alternative to Incarceration 
Court ensures that those often rejected 
by other diversion programs are pro-
vided a crucial network of support and 
services, regardless of their offense or 
history.130 In California, Proposition 36 
mandated drug treatment instead of 
incarceration for people with up to two 
drug possession convictions, reducing 
racial and ethnic disparities in access to 
diversion.131 

REFORMS AND RECOMMENDATIONS

As many experts have noted, far more progress must be 
made nationwide to curb the sentencing excesses and 
racial injustice produced by reliance on criminal records: 

●	 Richard Frase and Julian Roberts, who helped 
conduct the Robina Institute’s analysis of crim-
inal records, have recommended eliminating 
any sentencing impact from prior convictions 

acquired under age 18, adult misdemeanor con-
victions, and convictions that are older than 10 
years, as well as reducing the greater weight 
placed on serious prior convictions and numer-
ous prior convictions.132 The Robina Institute has 
also encouraged reconsidering the impact of pri-
or drug convictions on sentences, as well as oth-
er types of prior convictions “that are found to 
play a disproportionate role in raising the crimi-
nal history scores of nonwhite” individuals.133 

●	 The Council on Criminal Justice has called for 
“limiting the role of criminal history in sentencing 
and release decision-making, as African Ameri-
can populations tend to have more substantial 
contact with the justice system.”134
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●	 Vera Institute’s Motion for Justice initiative has 
recommended that prosecutors exclude all con-
sideration of criminal histories from charging, 
diversion, and sentencing decisions. Vera has 
also recommended removing prior record “en-
hancements” from criminal codes, noting their 
disproportionate impact on African American 
individuals.135  

●	 The North Carolina Task Force for Racial Equity 
in Criminal Justice has recommended eliminat-
ing the use of habitual felony status for people 
under the age of 21 or for those convicted of 
drug offenses.136

Given the dramatic and racially disproportionate impact 
that criminal record “enhancements” have on prison sen-
tencing and the evidence of their limited contribution to 
community safety, their impact should be reduced. Pol-
icymakers and practitioners should dramatically scale 
back how much people are re-punished for their prior 
convictions. Such a shift would better align U.S. sentenc-
ing practices with other industrialized countries. 

The Sentencing Project has long recommended and 
worked towards the elimination of mandatory minimum 
sentencing laws and life sentences.137 This position ap-
plies to “three strikes,” “habitual offender,” and “career 
criminal” laws.138

Based on the findings in this study and prior research, 
The Sentencing Project recommends that for sen-
tences that are 10 years or longer, criminal records 
should account for no more than 10% of sentence 
lengths.139 This recommendation builds on Michael 
Tonry’s proposal that criminal histories not account for 
more than one-third of sentence lengths overall.140 This 
cap should be lowered for already lengthy sentences of 
10 years or longer, given that these sentences are already 
associated with lower recidivism rates.141 Reducing the 
impact of criminal records on sentencing requires re-
forming sentencing statutes and improving prosecutori-
al and judicial discretion. Achieving this change in sen-
tencing guidelines requires amendments such as:

1.	 Excluding many types of prior convictions from 
criminal record score calculations, such as con-
victions for offenses committed under age 18 
and many drug convictions (especially given 
their racial disparities)

2.	 Reducing the impact of the number and severity 
of prior convictions on the criminal record score 
calculation 

3.	 Significantly reducing how much time criminal 
records can add to new sentences 

4.	 Restricting criminal record calculations to con-
sider only convictions from the preceding seven 
years

5.	 Expanding opportunities for judges to depart 
from recommended sentences that they find to 
be excessive. 

Jurisdictions should also create second look resentenc-
ing opportunities to ensure that sentencing reforms are 
retroactively applied to people serving extreme sentenc-
es under old sentencing laws and guidelines.142  

More generally, the practice of using criminal records 
to lengthen sentences should be carefully examined to 
determine whether the primary goal of this practice, in-
creasing public safety, is being met. If a measure used to 
calculate criminal record cannot be justified as relating 
to risk of reoffending, it should not be included; further, 
the weighting of different factors in a criminal record 
score should be proportional to how they increase risk.143 
Lengthening sentences in the name of public safety 
should be evidence-based, validated, and fair. At pres-
ent, a substantial body of research indicates that it is not. 

Appendices

Click here to view the 
appendices.

https://www.sentencingproject.org/app/uploads/2026/02/Re-Punished-for-the-Past-Appendices.pdf
https://www.sentencingproject.org/app/uploads/2026/02/Re-Punished-for-the-Past-Appendices.pdf
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