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EXECUTIVE SUMMARY

Following a massive, four-decade-long buildup of incarceration disproportionately
impacting people of color, a growing reform movement has made important inroads.
The 21st century has witnessed progress both in reducing the U.S. prison popula-
tion and its racial and ethnic disparities. The total prison population has declined by
25% after reaching its peak level in 2009.' While all major racial and ethnic groups
experienced decarceration, the Black prison population has downsized the most.
The number of imprisoned Black Americans decreased 39% since its peak in 2002.2
Despite this progress, imprisonment levels remain too high nationwide, particularly

for Black Americans.

Reforms to drug law enforcement and to sentencing for
drug and property offenses, particularly those impact-
ing urban areas which are disproportionately home to
communities of color, have fueled decarceration and
narrowed racial disparities.®* These trends have led
scholars to declare a “generational shift” in the lifetime
likelihood of imprisonment for Black men.* This risk has
fallen from a staggering one in three for those born in
1981 to a still troubling one in five for Black men born
in 2001.° Black women have experienced the sharp-
est decline in their imprisonment rate, falling by 70%
between 2000 and 2021.°

But nine years after national protests catapulted the
Black Lives Matter movement following the police killing
of Michael Brown in Ferguson, Missouri and three years
after a national racial reckoning triggered by Minne-
apolis police officers killing George Floyd, progress in
reducing racial disparity in the criminal legal system is
incomplete and at risk of stalling or being reversed.

The United States remains fully in the era of mass
incarceration. The 25% decline in the total prison
population since 2009 follows a nearly 700% buildup
in imprisonment since 1972.” The prison population in
2021 was nearly six times as large as 50 years ago, before
the era of mass incarceration, and in 2022 the prison
population expanded.® The prison and jail incarcera-
tion rate in the United States remains between five and
eight times that of France, Canada, and Germany and
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imprisonment rates in Arkansas, Louisiana, Mississippi,
and Oklahoma are nearly 50% above the national aver-
age.’ The reluctance to fully correct sentencing excesses,
particularly for violent crimes as supported by crimino-
logical evidence, prolongs the harm and futility of mass
incarceration.?

Racial equity in incarceration remains elusive. The
lifetime likelihood of imprisonment among Black men
born in 2001, although decreased, remains four times
that of their white counterparts.’* Black women’s rate
of imprisonment in 2021 was 1.6 times the rate of white
women.?? These disparities are even more pronounced
in certain states, and among those serving the longest
sentences.'®* In 2021, American Indian and Latinx people
were imprisoned at 4.2 times and 2.4 times the rate of
whites, respectively.* Fully uprooting these racial and
ethnic disparities requires both curbing disparities
produced by the criminal legal system and addressing
the conditions of socioeconomic inequality that contrib-
ute to higher rates of certain violent and property crimes
among people of color.

The momentum for continued progress is precar-
ious. Following a dramatic crime drop since the 1990s,
the recent uptick in some crime categories—particularly
homicides—during the COVID-19 pandemic, as well as
the opioid overdose crisis, have led many lawmakers
to retreat to the failed punitive policies of the past. A
bipartisan backlash to criminal justice reform includes a



Congressional proposal to expand mandatory minimum
sentences for federal drug offenses and a Congressional
resolution overturning Washington, DC’s criminal code
overhaul—both without objection from the Democratic
president who campaigned on cutting incarceration
levels by half.** This backlash also includes New York’s
narrowing of bail reform and Florida’s re-disenfranchise-
ment of people with felony convictions. These efforts
impose a double harm on communities of color that
are most likely to experience the harms of incarceration,
and serious violent victimization which mass incarcera-
tion fails to address.

To help protect and expand the progress made so far,
The Sentencing Project is producing a series of four
reports examining both the narrowing and persistence
of racial injustice in the criminal legal system, as well
as highlighting promising reforms. This first install-
ment presents an overview of trends in prison and jail
incarceration and community supervision. The next
installment will examine the high levels of contact that
police initiate, particularly with people of color, as well
as differential crime rates. The final reports will exam-
ine key drivers of disparity from within the criminal legal
system and promising reforms from dozens of jurisdic-
tions around the country.

N

The lifetime likelihood of imprisonment for Black men

has fallen from a staggering 1 in 3 for those born in 1981

to a still troubling 1in 5 for Black men born in 2001.
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I. UNFINISHED BUSINESS:

REDUCTIONS IN INCARCERATION AND DISPARITIES

Reforms of the past two decades have reduced both
the footprint of the criminal legal system and its racial
disparities. But we remain far from ending mass incar-
ceration or its racial and ethnic inequality. As national
and local politics resume the politicization of crime and
drug policies, it is crucial to take stock of the progress
that must be defended and built upon.

IMPRISONMENT: BROAD TRENDS

U.S. prisons held 1.2 million people in 2021, reflecting a
25% reduction from peak year 2009. While notable, this
pace of prison downsizing is insufficient in the face of the
nearly 700% buildup in imprisonment since 1972.1° The
prison population in 2021 was nearly six times as large
as 50 years ago, before the era of mass incarceration.*’
The prison and jail incarceration rate in the United States
remains between five and eight times that of France,
Canada, and Germany and imprisonment rates in Missis-

sippi, Louisiana, Arkansas, and Oklahoma are nearly
50% above the national average.'® At the recent pace of
decarceration nationwide, it would take 75 years—until
2098—to return to the size of 1972’s prison population.®

Past reforms have helped to reduce the number of
people imprisoned for a drug offense by 46% between
peak year 2007 and 2020. The number of people impris-
oned for a property offense has declined 46% between
peak year 2007 and 2020. But for the majority (56%) of
the prison population imprisoned for a violent crime—
which generally ranges from robbery and assault to rape
and murder—sentencing relief remains elusive.?® Overall,
the number of people imprisoned for a violent offense
has declined by only 10% between peak year 2009 and
2020, despite violent crimes falling by 50% between
peak year 1991 and 2020.% Longer prison terms have
prevented this segment of the prison population from
contracting amidst a historic crime drop.?

Figure 1. Historical and Projected U.S. State and Federal Prison Population
Based on 2009-2021 Rate of Decline
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Source of historical figures: Bureau of Justice Statistics. (1982). Prisoners 1925-81; Bureau of Justice Statistics Corrections Statistical
Analysis Tool; Carson, E.A. (2022). Prisoners in 2021-Statistical tables. Bureau of Justice Statistics.
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IMPRISONMENT: RACIAL AND ETHNIC
DISPARITIES

People of color—particularly African Americans—expe-
rience imprisonment at a far higher rate than whites.
The experience of imprisonment is concentrated
among people with lower levels of education, wealth,
and income but racial disparities in imprisonment
exist across all socioeconomic groups.® In 2021, Black
Americans were imprisoned at 5.0 times the rate of
whites, while American Indians and Latinx people were
imprisoned at 4.2 times and 2.4 times the white rate,
respectively.* These disparities are even more stark
in seven states that imprison their Black residents at
over 9 times the rate of their white residents: California,
Connecticut, lowa, Minnesota, New Jersey, Maine, and
Wisconsin.?

These national trends represent both persistent injus-
tices which must be corrected, as well as dramatic
progress in the past two decades.?® While all major racial
and ethnic groups experienced decarceration since
reaching their peak levels, the Black prison popula-
tion has downsized the most. Reforms to drug-related
law enforcement, charging, and sentencing, especially

Figure 2. Imprisonment Rates
by Race and Ethnicity, 2021
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Source: Carson, E. A. (2022). Prisoners in 2021 - Statistical tables.
Bureau of Justice Statistics.

in urban areas which are disproportionately home to
communities of color, have helped to drive decarceration
for Black Americans.?” While the total U.S. prison popula-
tion has downsized by 25% since reaching its peak level
in 2009, the Black prison population has downsized by
39% since its peak in 2002.% As shown next, this trend
has narrowed, but not eliminated, disparities.

Table 1. Reductions in U.S. Prison Population Since Peak Year

All -25% 2009 2021
1,553,600 1,163,700
White -25% 1998 2021
533,200 356,000
Black -39% 2002 2021
622,700 378,000
Latinx -21% 2011 2021
347,300 273,800
American Indian -21% 2010* 2021
23,800 273,800
Asian -12% 2016 2021
18,000 14,700

Source: Bureau of Justice Statistics Prisoners Series and Correctional Populations in the United States.
*2010 is the oldest year for which comparable data are available for American Indians and may not

represent the peak year.

One in Five: Ending Racial Inequity In Incarceration



https://bjs.ojp.gov/library/publications/prisoners-2021-statistical-tables

Figure 3. Female Imprisonment Rates:
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Source: Carson, E. A. (2022). Prisoners in 2021 - Statistical ta-
bles. Bureau of Justice Statistics; Beck, A. J., & Harrison, P. M.
(2001). Prisoners in 2000. Bureau of Justice Statistics.

Asimilar trend can be seeninimprisonment rates, which
represent prison populations as a percentage of the total
relevant populations. Looking at imprisonment rates by
gender reveals that Black women experienced the most
dramatic decline in imprisonment—70%—between 2000
and 2021.%° Still, Black women were imprisoned at 1.6
times the rate of white women in 2021.%°

The imprisonment rate of Black men also declined sub-
stantially, falling by almost half.** Still, Black men were
imprisoned at 5.5 times the rate of white men in 2021.%
Decarceration among Latinx men and women also out-
paced that of whites, but Latinx women, and even more
so men, remain imprisoned at higher rates than whites.*

Figure 4. Male Imprisonment Rates:
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Source: Carson, E. A. (2022). Prisoners in 2021 - Statistical ta-
bles. Bureau of Justice Statistics; Beck, A. J., & Harrison, P. M.
(2001). Prisoners in 2000. Bureau of Justice Statistics.

Examining the cumulative likelihood of male imprison-
ment over a lifetime, scholars have highlighted a “gen-
erational shift” among Black men.* For Black men, the
lifetime risk of imprisonment fell from 1 in 3 for those
bornin 1981 to 1 in 5 for those born in 2001.% This 42%
reduction outpaced the 29% reduction in lifetime im-
prisonment for white men and the 17% reduction for
Latinx men. “But several factors caution against being
overly sanguine,” the researchers warn, notably the
persistence of mass incarceration and its disparities.®
Among those born in 2001, Black men were 4.1 times as
likely to be imprisoned within their lifetimes compared
to white men, and Latinx men were 2.5 times as likely as
white men.

Figure 5. Lifetime Likelihood of Imprisonment of U.S. Males Born in 2001
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Source: Robey, J., Massoglia, M., & Light, M. (2023). A generational shift: Race and the declining lifetime risk of imprisonment.
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While these promising trends demonstrate the effective-
ness of reforms to narrow racial and ethnic disparities in
incarceration, far more work is needed to achieve equity.

JAIL INCARCERATION

Jail populations have also downsized in recent years, with
racial disparities decreasing as well. The 636,000 people
jailed in 2021 represented a 19% decline from the his-
toric high of 786,000 people jailed in 2008.*" In fact, jail
incarceration rates have declined most substantially for
non-white populations in the past decade. The decline in
the Latinx jail incarceration rate has resulted in this pop-
ulation experiencing a lower jail incarceration rate than
whites in 2021 (145 per 100,000 versus 157 per 100,000).

Table 2. Jail Incarceration Rates,
Per 100,000 Residents: 2011 vs. 2021

2011 | 2021 | Change From
Rate | Rate ¥ 2011to 2021
All 236 192 -19%
White 167 157 -6%
Black 721 528 -27%
Latinx 219 145 -34%
American Indian/ 410 | 316 -23%
Alaska Native
Native Hawaiian/ 89 110 24%
Other Pacific
Islander
Asian 32 19 -41%

Source: Zeng, Z. (2022). Jail inmates in 2021 - Statistical tables.
Bureau of Justice Statistics.

But elevated rates of jail incarceration persist, as do
sharp disparities for Black Americans and American Indi-
ans compared to whites. This can also be seen best by ex-
amining the cumulative lifetime risk of jail incarceration,
which is far higher than for prisons since jail incarceration
is far more common than imprisonment.*® A study of New
York City, which has dramatically reduced its jail incarcer-
ation rate, found that 27% of Black men and 16% of Lat-
inx men, in contrast to only 3% of white men, had been in
jail by age 38 in 2017.% Excessively high jail incarceration
levels nationwide are especially problematic given that
three-quarters of people in jails are unconvicted*—be-
ing detained prior to the resolution of their case—and
research shows that diverting many people charged with
misdemeanor crimes away from jail sentences improves
public safety outcomes.*

COMMUNITY SUPERVISION

The population serving community supervision sen-
tences—probation and parole—has also contracted,
reaching 3.7 million in 2021, down from a peak of 5.1
million in 2007.** The downsizing of this population for
whites—a 16% reduction between 2011 and 2021—has
been matched or outpaced by all other racial and ethnic
groups, except for American Indians, whose population
under community supervision has increased 4% during
this period.®

While community supervision levels have declined for
most racial and ethnic groups, for many of the 3.7 million
people on supervision, this sanction serves as a “trip wire
for further criminal legal system contact” and is a cause

Elevated rates of jail incarceration persist,

as do share disparities for Black Americans and

American Indians compared to whites.
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for disenfranchisement in many states.* In 2021, peo-
ple of color comprised 62% of the population serving a
probation or parole sentence, although they comprised
41% of the U.S. population.*

YOUTH INCARCERATION

Youth decarceration has been especially dramatic, and
racial and ethnic disparities have declined among this
population as well. The number of youth held in juve-
nile justice facilities fell by 77%—from 109,000 in 2000 to
25,000 in 2020.% In 2019, Black youth were 4.4 times as
likely to be incarcerated in the juvenile justice system as
their white peers. This is a decline from the peak level
of disparity in 2015, when Black youth were 5.0 times as
likely as white youth to be incarcerated. In 2019, Latinx
youth were 1.3 times as likely as white youth to be held
in juvenile facilities, a decline from a peak level of 2.4
times in 1997.4 American Indian youth, however, were
at their peak level of disparity in 2019, having been 3.3
times as likely to be incarcerated as white youth, a level
of disparity also reached in 2013.% In addition to tackling
the lingering disparities in youth incarceration, there is
need for further decarceration of all youth given evi-
dence that incarceration is often not necessary or effec-
tive for youth and well designed alternative-to-incarcer-
ation programs produce better public safety outcomes
than incarceration.®
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Il. PROGRESS IS PRECARIOUS

Amidst a dramatic crime drop, the United States has made only modest progress in
scaling back mass incarceration. Between the mid-1990s and 2019, homicides and
other crimes reported to the police plummeted by half.*° But U.S. imprisonment
levels continued to increase for nearly two decades while crime rates declined, and
decarceration since 2009 (25%) has made only a small dent into the 700% build-
up in imprisonment that had occurred since 1972. But recent developments have
made even this progress, both in decarceration and in reducing racial disparities,

precarious.

In 2020, amidst the COVID-19 pandemic, violent crime
rates increased—with homicides spiking—while prop-
erty crimes continued to decline.® In 2021, homicides
increased again, but at a slower rate and still remained
well below the peak levels reached in the early 1990s,
while other violent crimes and property crimes de-
creased overall. The homicide rate finally began declin-
ing in 2022, but remains above pre-pandemic levels.*
The country has also been grappling with a growing opi-
oid overdose crisis: over a million people have died of
drug overdoses since 1999 and over 60% of these over-
doses involved opioids.>

Policymakers must now effectively respond to this up-
tick in lethal violence and overdose deaths through
evidence-based responses,* while correcting the coun-
terproductive, costly, and cruel responses of the past.
But instead, many have sought to rollback successful re-
forms and are reverting to policies from the failed play-
book of the past. For example:

» New York
In 2019, legislators here eliminated cash bail for most
misdemeanors and nonviolent felonies, along with
other changes which reduced pretrial detention.>® But
without evidence, critics including New York City’s
mayor blamed the reform for the uptick in crime
during the pandemic.’” Legislators scaled back the law
in iterations, and several Democratic candidates—in
both Congressional and state races—lost or struggled
among suburban voters over this issue in 2022.% After
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initially defending the law, the governor advanced leg-
islation in 2023 to expand the use of bail and increase
pretrial detention.*

Washington, DC

The DC Council unanimously passed an ambitious
criminal code reform bill that would have eliminated
most mandatory minimum sentences and created a
universal opportunity for resentencing after 20 years
of imprisonment.®® The bill, however, was vetoed
by the mayor and, following the Council’s override,
blocked by a bipartisan congressional resolution of
disapproval signed by President Joseph Biden.®* DC’s
mayor has since encouraged the city’s legislature to
increase pretrial detention and called for new manda-
tory minimums and sentencing “enhancements.”

Florida

Over a million people were expected to regain their
voting rights after Floridians overwhelmingly passed
Amendment 4 in 2018, allowing most people who
had completed their sentences to vote. But the state
legislature and governor undid this referendum by
conditioning re-enfranchisement on the payment of
court-ordered monetary sanctions, effectively re-dis-
enfranchising the majority of those whose voting
rights had been restored.® In another law, the state
has violated the Supreme Court’s 2008 ruling against
executions for crimes of a sexual nature involving child
victims.®

10



Although President Biden campaigned on eliminating mandatory

minimum sentences, his administration has continued to support
l these extreme sentencing policies.

« Nationally

Congress may expand mandatory minimum sentences
in response to the opioid overdose crisis. The House
of Representatives passed the Halt All Lethal Traffick-
ing of Fentanyl (HALT) Act, which would expand crim-
inal liability and mandatory minimums for offenses
involving fentanyl analogues—substances which ap-
pear to be chemically similar to fentanyl but which are
sometimes harmless.®* Although President Biden cam-
paigned on eliminating mandatory minimum sentenc-
es, his administration has not opposed the bill.*®

These ineffective approaches to public safety would
threaten the progress documented in this report while
doing little to advance community safety or address the
overdose crisis, while worsening racial disparity in the
criminal legal system.
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lll. CONCLUSION

While recent reforms have reduced overall levels of
criminal-legal-system contact and its racial and eth-
nic disparities, we remain fully within the era of mass
incarceration. Excessive levels of control and punish-
ment, particularly for people of color, are not advancing
community safety goals and are damaging families and
communities.®® Consequently, although people of color
experience more crime than whites, they are less sup-
portive than whites of punitive crime control policies.*

Ending the injustices described in this report requires
uprooting punitive policies and practices that dispro-
portionately impact communities of color, while also
reducing excessive punishment for everyone. “The Unit-
ed States would still have an incarceration crisis,” Uni-
versity of Pennsylvania professor Marie Gottschalk has
written, “even if it were locking up African Americans at
only’ the rate at which whites in the United States are
currently incarcerated—or if it were not locking up any
African Americans at all.”®®

3

Future installments of this series will highlight re-
forms that can further reduce the footprint of the
criminal legal system and tackle its key drivers of
racial disparity: disparate racial impact of laws and
policies, racial bias in the discretion of criminal legal
professionals, resource allocation decisions that dis-
advantage low-income people, and policies that ex-
acerbate socioeconomic inequalities.
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